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INTRODUCTION

From November 28 to December 6, 2000, as part of the ongoing efforts of the National
Democratic Ingtitute for International Affairs (NDI) to learn about Chinese political
developments and to provide materials and information to interested partners on democratic
processes and practices in other countries, NDI participated in two seminars on public legidative
hearings in Beljing and Shanghai. The Beljing activity was NDI’s second with the Center for the
Study of People’'s Congress and Foreign Legidatures at Peking University Law School. The
Shanghai seminar was conducted in partnership with the Administrative Law Institute of the
Shangha municipal government’s Legal Affairs Department (with unofficial support from East
China University of Politicsand Law).

Few Chinese, even among progressive intellectuals, believe that China is ready for the
cornerstones of a democratic political system: universal suffrage, competitive politics and
participatory elections. There is, however, a growing belief among both €elites and the public at
large that citizens should have a say in government decisions and that government should be
accountable. This pressure is felt most strongly at the local and regional levels, the front lines of
social change, and the levels most eager to experiment with new social and political practices.

In March 2000, the National People’'s Congress passed a new Law on Legidation, which
serves two main functions:. it (a) provides alegal basis for existing practices that had previously
not been codified, and (b) provides a framework for bringing national and regiona law into
agreement. While the law is vague in many areas, it is being widely interpreted by the Ingtitute’s
Chinese partners and others to allow public legidative hearings. During this year, in fact,
hearings have been organized in Anhui and Zhejiang provinces and at the municipa level in
Shenzhen (Guangdong province) and Shijiazhuang (Hebel province). These follow a pilot
hearing held last year (before the new law’s passage) in Guangdong province, the first public
legidative hearing in China

The new law, however, gives no specific information on when or how legidatures should
conduct hearings, it only mentions them as an option that is now available. NDI's Chinese
partners and seminar participants had numerous questions, general and specific, directed both to
the international panelists and among themselves, on these and other details. In addition to the
full transcripts of the presentations, this document includes a transcript of the seminars question-
and-answer sessions that provides a sense of the participants' particular concerns and interests.

NDI facilitated the participation of two main international experts — Leon Billings and
Rudolf Kabel — to present their own experiences regarding hearings and other forms of citizen
participation in democratic politics in order to answer some of the questions raised by this
sudden interest in China to conduct hearings. While public hearings are used by various
legidatures around the world, they are most integrated into the legidative process in the United
States and Germany. Although documents explain the rules and procedures of hearings, NDI
sought to provide the Chinese participants with candid, first-hand accounts of the context and
functioning of this aspect of the democratic political process. Moreover, there are not many
written sources of information on the role of hearings or their proceedings in the German
Bundestag, so Dr. Kabel provides a particularly useful resource here.



Dr. Rudolf Kabel was the Secretary Genera of the German Federa Parliament
(Bundestag) from 1991 to 1998. Prior to that, Dr. Kabel was the Chief of Staff of the Christian -
Democratic Party Group in the Bundestag for over ten years. He has worked for the Federal
Chancdllor, the “Council of Elders’ of the Bundestag, the President (Speaker) of the Bundestag,
and the Federal Minister for Expelled Persons and Refugees. He has also served as legal advisor
to the Armed Forces and as Secretary of the Defense Committee of the Bundestag.

The Honorable Leon Billings is a Member of the State of Maryland’s legislature, serving
since January 1991 in the House of Delegates. In addition, he is President of Leon G. Billings
Inc., a government relations consulting firm which designs public policy strategies on issues
pending before the Congress and advises clients on political matters and a broad range of
environmental, energy, health and safety legidation. Previoudly, Mr. Billings served as Chief of
Staff to Edmund Muskie when Mr. Muskie was the U.S. Secretary of State and when he was a
United States Senator.

In Shanghai, Mr. Glenn Cowan joined the panel of international experts. Mr. Cowanis
the Washington Director of Public Strategies, an Austin, Texas based public affairs firm.
Formerly, Mr. Cowan was Regional Director for Asia Programs at the National Democratic
Institute for International Affairs (NDI). Since 1983, he has participated in more than 60 NDI
programs worldwide on domestic election monitoring, parallel vote tabulation, political party
development and participatory local governance. Prior to joining NDI, Mr. Cowan directed a
leading Washington-based political consulting firm and has previously served as an elected local
official in the United States and held |eadership positions in the Democratic Party.



Transcript of lecture by Dr. Rudolf Kabel

LEGISLATIVE HEARINGSIN GERMANY

In the Federal Republic of Germany, hearings are organized to take the opinions of
organizations or persons as well as the special knowledge of experts into consideration in the
decision-making process. Hearings are arganized not only by parliamentary committees but also
by the government administration. Hearings are organized primarily as an aspect of the
legidative process but also can be used to gather information to strengthen the basis of other
political decisions.

Hearings in the legidlative process can take place in one or both of the following stages:
when the government administration is preparing and drafting proposed legidation, and when the
parliament is considering whether to pass legidation. Hearings that are outside of the legidative
process (hearings for the purpose of obtaining information about an issue and for preparing for
decisions other than bill passage) are held only by the committees of the Parliament. These
hearings are not organized by the government or other authorities.

First, | will describe the hearings held in the legidlative process step by step. | will then
proceed to discuss hearings outside of the legidative process. In order to understand all types of
hearings by Parliament and the government, one must realize that associations of interests play a
very important role in Germany. Therefore, before describing the hearings, | will give a brief
introduction to associations, as they are an integral part of our hearings process.

Associations

In our society, like in every society, the thoughts, feelings, interests and opinions of
people are diverse. These differences are reflected in our multi-party system as each party
pursues different programs and ams. Yet, this is not the only way to organize competing views
and opinions.

In the Federa Republic of Germany there are numerous associations (ranging from
formal to informal) that represent various interests or pursue various ams, either in the economic
or cultural fields. In the economic field, there are very large associations of common interest, like
the association of steel industries, or smaller interests, such as the association of fire houses.
There are many associations that also represent the common professional interests of their
members, such as large trade unions like the teachers union. Other associations do not pursue
the special interests of their members but rather more common interests or values—for example,
there is an association for protecting the rights of children or for protecting our woods and
landscape.

The right to set up associations and the right of those associations to engage in their
activities are enshrined in our congtitution. Many of these associations take extensive advantage
of this right by utilizing public relations to further their goals. They obtain offices or even whole
office buildings in the capital. Associations invite expert lecturers, arrange press meetings and



plan receptions. They edit publications to present their aims and arguments. If these
associations are not big enough to do this by themselves, they can engage an expert or a public
relations bureau to handle many of these matters for them.

Associations also try to establish and to maintain contact with members of the
government and Parliament to solicit their sympathy and approval for their interests, goas or
ideals. They are free to do so, and the members of Parliament are aso free to have these
contacts. Members of Parliament are even free to engage themselves in these associations of
interests, perhaps professionally, through membership on a board of an association, or by a
contract for consultancy, representation or similar services. But by the rules of procedure, they
have to publish their engagement in an association in the official handbook of the Bundestag or
they have to inform the president of the Bundestag. If the subject to be debated in a committee is
connected to the interests of the member in this respect, he must abstain from the deliberations.
So according to the rules of procedure, these contacts between the members of Parliament and
the interest groups should not be avoided or forbidden, but they should be made transparent.

According to the rules of procedure, all associations that wish to be invited to a hearing in
the Bundestag must be recorded on a master list of associations kept by the Bundestag. Every
association that requests to be entered onto the list has to be alowed to do so. The associations
must furnish the following information:

Name of the association,

Composition of the board of management and the board of directors,

Sphere of interests of the association,

Number of members,

Names of the association’s representatives,

Address of its office at the seat of the Bundestag and of the Federal Government.

The latest edition of this list recognizes about 1,691 legally registered associations. This list can
be used by all members of Parliament or by the committees and the government to find out who
could or should be invited to a hearing.

Hearingsin the legislative process

In the legidlative process there are two opportunities to hold a hearing: in preparing and
drafting a bill by the government, or in deliberating the bill in the committees of the Parliament.

Hearingsin the Federal Government

When a bill is to be prepared and drafted by the government, the respective ministry
responsible for this special sector of politics must undertake this task. For this the ministry
responsible may inform representatives of associations about the planned bill and request their
opinions. The decision to do so or not rests with the ministry.

Typically, the minister or a high-ranking civil servant writes to an expert or an
association who has specia information or interests affected by the contents of the bill. He gives



information about the bill and sends a first draft to the expert or association, asking for their
opinions, recommendations or objections. The expert or association answers by letter as well.
Often representatives of the ministry, or the minister himself, meet for an exchange of views and
discussion.

But these contacts and meetings are not public or forma hearings like those organized
later in the Parliament. They are just internal mutual exchanges of information and opinions
between the government and the administration on one side and associations and experts on the
other side.

This gives the federal government an opportunity, prior to the public and parliamentary
deliberations, to inform itself about the opinion of an association’s interest in a bill and take its
substantive proposal into consideration. The association has the opportunity to make proposals
and state its opinions at avery early stage in the preparation of the bill.

The government is not committed to publish this contact with the association or to report
on it when introducing the bill in the Parliament. The Rules of Procedure of the federa
government contain only a few regulations pertaining to the ministry on this matter. For bills of
greater political significance, the ministry has to ask the federal chancellor for approval. Only
associations of federal importance can be included, an association of only local or regiona
importance cannot. After having sent a first draft of a bill to an association, the ministry has to
send a copy to each parliamentary group in the Bundestag. This rule arose, because, during the
early preparation stage of the bill, a public discussion about the problem could have already been
raised, with the associations playing a key role in this discussion. The members of Parliament,
who also wanted to participate in this discussion, felt discriminated against when representatives
of the associations recelved a first draft of the legidative bill and they did not. This
consideration led to the amending of the rules and procedures of the federal government.

After the draft bill is finished, the ministry presents the bill to the whole government for a
decision to introduce it in the Bundestag. Most bills adopted by the Bundestag are originally
introduced by the government as a result of the construction of the German constitution. As you
know, a majority in the Bundestag elects the federal chancellor and thus the federal government.
Thus this mgority and the government cooperate very closely in the legidative process.
Therefore, bills sponsored by the maority members in Parliament are prepared by the
government administration. As most of government bills are prepared and drafted with the
inclusion of associations opinions, for the most part, al important bills adopted by the
Bundestag have aready gone through a process of receiving input from associations before
parliamentary deliberations begin. Bills can also be introduced by minority party groups of the
Parliament. Those bills are, for the most part, rejected by the majority. While no hearings are
held on these hills before introducing them in the Parliament, minority leaders party groups
occasionally invite experts to their internal deliberations to get better and more specific
information.



Hearingsin the Parliament

In the Bundestag, a bill is referred by the plenary to the committees for detailed
deliberation. Often several bills concerning the same subject have been introduced in the
Parliament and they are jointly referred to the committees. One committee oversees the process
and has to submit to the Bundestag a report of all the committee deliberations and a proposa as
to whether, and if so, with what amendments, the bill should be adopted. If severa bills are
referred to a committee, a combined report on al bills is made and submitted to the plenary. The
other committees participating in the deliberations (“committees asked for opinion”) have to
forward their comments and proposals for amendments to the committee responsible. During the
parliamentary deliberation on bills, hearings of associations and experts take place in the
committees.

Who decides in the committee if a hearing is held or not? The rules make a distinction
between a responsible committee and a committee that is merely asked for an opinion. In a
responsible committee a hearing is held not only by a decision of the mgjority, but also without
the consent of the mgjority if a quarter of the committee members demand it. In practice the
spokesmen of parliamentary groups of the committee meet and negotiate whether a hearing
should be held or not. In most cases, they agree about the hearing.

Who decides about the number and names of the associations to ke heard in a hearing?
Parliamentary groups nominate the associations to be included. Rule 70 of Section 2 states:
“Where a hearing is demanded by a minority of the committee members...the persons named by
that minority must be heard. If the committee decides to limit the number of persons to be heard,
the minority may only name a proportion of the total number of persons to be heard that
corresponds to its relative strength in the committee.” In practice the spokesmen of the
parliamentary groups usualy agree about this. Often the members of the committee have
contacts with experts and associations dealing with the field of politics that the committee is
working on, and thus they know the names of people and associations to be caled. Of course,
they prefer to invite experts or associations whose opinions they know and already agree with.
But as different members of the committee have different opinions, different opinions will also
be presented in the hearings.

The expenses of invited experts can be reimbursed on the condition that the president of
the Bundestag has approved the invitation and the reimbursement of the expected costs. There is
a certain budget for al hearings, and the president has to take care that the expenses do not
exceed the budget.

Associations or experts are sent a catalog of questions in advance. As a rule, they are
requested to submit a written statement to the committee in advance that is distributed to the
committee members. When the hearing takes place, the experts repeat their statements or give
an oral summary. After that, the members of the committee ask additional questions.



Hearings are mostly open to the public, but committees normally meet for deliberations
behind closed doors, unless they decide to invite he public. Yet, after the testimony of experts
and representatives of the associations, the deliberation of hills is begun or continued behind
closed doors. In some cases, when the hearings are very long, the subject complicated and
controversial, or the hill is of great importance, the committee does not begin deliberations until
the minutes of the hearing are distributed to the members of the Committee.

The deliberations on a hill in a committee normally begin with a general debate on the
pros and cons of a bill. After that, the bill is deliberated step by step. The chairman reads each
paragraph, giving the members an opportunity to propose amendments. During the genera
debate as well as during single deliberations, the opinions or information presented by
association representatives and experts can play an important role. Members of the committee
can use this information to be the basis of an amendment. In the debate, they can use the
information to support their own opinions.

Y e, the testimony presented in the hearing can also cause members to question their own
opinions. It is difficult, sometimes impossible, to determine afterwards which single argument or
piece of information presented managed to convince a single member of the committee to change
his or her mind. But sometimes it is obvious that the testimony presented in a hearing led to a
change of opinion by the mgority and in the government. In some cases, when most of the
association representatives and experts have warned the government and the mgjority about the
adoption of a bill that required fundamental changes, the criticized parts of the bill were
withdrawn or changed by far-reaching amendments. This can happen even before the
government has introduced a bill in the Bundestag if it has held a hearing prior to that point.
Such a dgtuation has occurred when the government has not asked enough experts or
underestimated the arguments against a draft bill. In parliamentary hearings, parliamentary
groups nominate often nominate more varied experts and associations than the government did
prior.

After final deliberations on a bill, the committee submits its report about the deliberations
including a summary of the hearing, to the plenary together with a recommendation to adopt or
reject the bill.

Committees that are asked for their opinions may hold hearings as well, but under the
following conditions. the responsible committee consents and the hearing is restricted to the
terms of reference of the committee whose opinion has been solicited and the majority of the
committees take a decision to this effect.

Hearings Outside the Legislative Process

Committees have the right to consider and deliberate matters without the Plenary of the
Bundestag referring bills to them. These matters can cover any kind of subject, for example a
report of the government or another matter of political importance, but not bills. (A committee
can hold legidative deliberations only when referred by the plenary). Committees may also hold
hearings on these matters. For example, the committee on the interior can hold a hearing about
private safety services or the committee on traffic can hold a hearing about the frequency of



accidents among young drivers. Such hearings may only be held if the mgority of the
committee members take a decision to this effect. The organization of the hearing is subject to
the provisions that apply to hearings within the legidative process. No reports on these types of
hearings are submitted to the Bundestag. No committee has the right to submit reports or
proposals to the Plenary of the Bundestag on matters that have not been referred to the
committee by the Plenary.

These types of hearings are essentially organized to inform committee members about a
problem and its background. The purpose, in many cases, is to improve the control of the
government and to prepare the committee for future legidative work.

Hearings outside the legidative process are also held by the committee on petition. In the
Germany mngtitution, a fundamental right of petition is enshrined in Article 17: Every person
shall have the right individually or jointly with others to address written requests or complaints
to competent authorities and to the legidature.

By law, the Bundestag must set up a committee for petitions. This committee deliberates
al requests and complaints sent to the Bundestag. This committee addresses complaints of
citizens about real or aleged injustices or unfair treatment by authorities. The committee has the
right by law to invite the affected person as well as witnesses or experts. The decision on such a
hearing can only be made by the mgjority of the committee members. The hearing is not open to
the public. The persons to be heard are smply invited to the committee deliberations. The
committee is committed by the rules of procedure to inform the responsible member of the
federal government about the hearing. If the committee of petition decides in favor of the person
having complained, it recommends the government to take the complaint into consideration. In
all other cases, the committee explainsits decision to the person who has complained.

In the last three electoral terms of the Bundestag, hearings have not only taken place
within committees but also in so-caled study committees of the Bundestag. Study committees
consist of members of Parliament and external experts who are nominated by the parliamentary
groups and are appointed by the president of the Bundestag. These commissions are st up for
the submission of reports to the plenary of the Bundestag on a wide range of significant generd
political issues, such as reform of public health insurance and demographic changes in Germany
and their consequences. The study commissions submit their reports in time for a debate in the
plenary before the end of the electoral term.

There are no rules of procedure valid for hearings in the study commissions. They
proceed practically in the same way as other hearings. However, the study commissions mainly
invite experts from universities or research institutes to testify. In the last electoral term, more
than 50 hearings were organized by study commissions.

Rights and Obligations at Hearings
An association has no legd right to be invited to a hearing. Such right is not derived

from inclusion on the list of associations, nor is such a right derived from the constitution. This
was finally decided in a case by the Constitutional Court of the Federal Republic of Germany.



An association, which wanted to be heard but was not invited to a hearing, took legal action at
the Constitutional Court responsible for cases dealing with violations of al basic rights. The
association established its legal action by Article 103, paragraph 1, which states: “In the courts,
every person shall be entitled to a hearing in accordance with law.”

The Constitution Court decided that this right to be heard is only valid for a court but not
for other authorities or ingtitutions. The condtitution permits the Parliament to organize its
interna procedure by the rules of procedure. The constitution only stipulates who can introduce
abill in the Parliament and which majorities are necessary to adopt a bill, nothing more.

There is no legal obligation to accept an invitation to a hearing. However, | do not know
of any case in which an expert or an association did not accept an invitation.

Persons furnishing testimony have no rights or obligations of witnesses testifying in court
or before one of the Bundestag committees of inquiry. There is no obligation to answer
guestions and no obligation to tell the truth.

Hearingsin State Parliaments

| have described the rules and the handling of hearings in the German Federa Parliament.
These rules are similar 1o those in the parliaments of the 16 German states. As most legidative
work is done by the Bundestag, hearings in the state parliaments are less frequent.

Hearingsin Local Parliaments

The local parliaments in towns, districts or villages have no right of legidation.
Legidation in Germany is only done on the federal and state levels. Therefore, there are no
hearings on billsin local parliaments. However, on subjects that alocal parliament does govern,
for example, project planning, street planning and street building, it can organize hearings or
events like hearings. Some of them invite the public to discussion forums or question hours
where everyone can ask questions of the local parliament. Their questions are answered by the
chairman. For deliberations on special subjects, persons or groups of persons are sometimes
invited by alocal parliament to present their opinion on a matter, and they are able to affect the
decision that the parliament is going to make.

Development and Evaluation of Hearings

In the first electoral terms after 1949, hardly any hearings were held athough the rules of
procedure provided for them from the outset. Since the 1970s, hearings have become an
increasingly integral part of the legidative process and are held for all bills of political
importance. Inthelast electoral term, more than 300 hearings were organized altogether.

In the opinion of the public, hearings are accepted. They are positively regarded but also
sometimes criticized. The positive aspects are regarded as:

1C



They provide an opportunity for associations to influence the legidative process with
their opinions,

They can contribute to greater transparency by avoiding or reducing the secret influence
of associations;

Members of associations can see that their wishes, objections or doubts have the chance
to be taken into consideration by the legidature;

Members of Parliament have an additional opportunity to collect more and better
information about the details and potential consequences of abill.

There are also criticisms;

The way in which experts and associations are chosen by the ministries preparing the
bills and the parliamentary groups in the Bundestag is sometimes criticized. It is
assumed that the parliamentary groups nominate mostly associations and experts whose
opinions are aready known and agreed with. In this context, German hearings are
contrasted with those in the United States where associations and citizens have an equal
chances to be considered.

Some hearings in the Parliament are considered unnecessary events because all opinions
and information published there have been heard before in public or had been taken into
consideration already by the Government in preparing the bill.

Role of Hearingsin the German Legislative System

Findly, let me say something about the role and the importance of hearings in our
congtitutional and political system. The introduction of hearings in our legidative work was not
the beginning of participation by various interests in the legidative process. Our multi-party
parliamentary system has always invited political participation by interest groups. The
introduction of hearings has largely improved and completed this participation.

Members of Parliament are directly elected in congtituencies or through a list in their
state. They are paid to do full-time jobs as members of the Parliament and have to work 23
weeks of the year. Members spend the remaining 29 weeks at home in their constituencies,
explaining their actions in the capital. Since re-nomination, re-election and contributing better
results for their party in the next elections are most members top priorities, they have to
constantly feel the people’'s pulse if they want to be successful. They hear critical arguments
about controversial opinions in public meetings, through consultations organized by their party,
or through contacts with loca or regiona interest groups. This prepares members by
familiarizing them with critical opinions used by members of the opposition parties in
controversial debates and deliberations in the Bundestag.

The members of the mgjority parties who support the government report in the meetings
of their party-group about their experiences in their constituencies, and thus they act so to speak
as a political “early warning system” for the government. This early warning system had been
installed in our system, but by introducing the hearings we have improved and complemented it.

11



Transcript of lecture by the Honorable Leon G. Billings

PUBLIC HEARINGSIN THE UNITED STATES
Compar ative Governments

There is a dgnificant difference between the public processes in the United States
political system and in parliamentary systems. For example, in the British parliamentary system,
the focus on policy and accompanying decisions are made when the political parties develop
platforms or “manifestos.” In the British parliamentary system, the election determines which
party’s manifesto is most widely supported. The mgority government that comes to power in
the election implements its manifesto with little or no further public input.

Yet, exactly the opposite is true in a political system based on the republican form as
exigts in the United States. Parties do have their platforms, but they are usualy ignored after the
election. The separation between the legidative and the executive branches requires a negotiated
policy result, especialy when one party controls the legidative branch and the other party
controls the executive branch. In this case, hearings are a means of informing the media,
political supporters, the public and interest groups of the implications of and options for public
policy. | will speak about the legidative system in the United States on both the federal and state
levels.

Information Sourcesfor Policy Makersin the United States

In a democracy, legidlatures are political institutions. Members of legislatures — federal,
state or local — are elected to represent a congtituency. To the extent that members reflect the
views of a mgority of that constituency on matters that are important, they are returned to office.
To the extent that they are perceived as out of step with that constituency, they are often removed
from office.

There are many sources of information from which legidators form their opinions and
make their decision. As a rule of general application, legisators have severa means by which
they “keep in touch” with their constituents:

1. Themedia: To the extent that issues within the purview of legidators are the subjects
of public controversy and commentary, legidators are informed by eectronic and print media,
and often their policy positions are influenced by how that information is presented.

2. Podlitical campaigns: The most important means by which legisators learn of their
congtituent concerns is during a contested campaign for eection. This is the time when they
meet actual voters, not just specia interest groups that purport to represent real voters.

3. Opinion research: Depending on the ability of a legislator or a political party to
finance voter surveys, opinion research is a modern and often reliable way to determine the
views of constituents. This is more important during an election cycle but is used on a year-



round basis by the party in power in the White House. Political parties frequently use opinion
research to advise their congressiona members. Y et, the high expenses associated with opinion
research often preclude their use in state legislatures.

4. Town meetings. Increasingly, legidators conduct informal forums for constituents to
present their views. Generdly, these meetings tend to focus on “issues of the day,” but they
provide an unstructured opportunity for a candid exchange between elected officials or
candidates and citizens with particular agendas. Through town meetings, candidates for office
can attract larger crowds of people, listen to the public's priorities, and present their own
positions on important issues. This style of public meeting is a political instrument in that it not
only provides an insight into their constituents' views; it also provides elected officials with an
opportunity to convey their own views to constituents. It also is a means by which the media
carries these issues to the public at large. (Legidators like this format because, like formal
public hearings, they can point to them as evidence of interest in congtituent input on
controversial issues.)

5. Lobbyists: The representatives of organized groups may be the single most pervasive
source of information for public officials. Paid lobbyists are important at the federa level,
dominant in state legidatures, and increasingly active with local legidatures, such as city and
county councils.

6. Fundraigng: All politics in America start with the checkbook. Virtually no
successful candidate for federal, state or local legislature can be elected without some financia
assistance. Personally wedthy candidates have the luxury of spending their own money, but,
once elected, even those legidators ask for campaign contributions from interested parties. Thus
the focus, priorities and prejudices of a maor contributor become a major influence on and
source of information for the candidate.

7. The spouse: In American politics today, the legidator's spouse may be the most
important source of information and the most influential constituent. Most legidators depend on
the political skills of their spouse as a surrogate campaigner; as a contact with the community;
and as a political partner. Because politics in America have become so al consuming, the
spouse becomes an integral part of the process and in many cases determines the effectiveness of
the legidator.

8. Public hearings. Public hearings are the formal, recognized method by which
information on a public policy issue is obtained. Legidators use public hearings for two
purposes. to educate the public on issues on which legidators have a predetermined view and to
obtain public recommendations on matters which require creative thinking, broader
understanding or just plain information. Public hearings are ailmost aways focused on either
existing laws (to determine if they are effective) or the need for new laws. In either event the
publics that participate are usually people with either a personal, economic or philosophical
interest in the issues.

Public Hearings



With this variety of sources of information and influence in mind, | would like to walk
through how a specific set of policies became law and illustrate the role that public hearings
played in that process. | am going to use our national environmental laws as an example,
because | helped write the basic United States Clean Air and Clean Water laws in the late 1960s
and early 1970s. Perhaps more than any other recently enacted public laws, these statutes reflect
acombination of public input through hearings, lobbying and debate.

(The legidative history of these laws and their magjor subsequent amendments, including
important segments of public hearings, committee and conference reports, debates in both houses
of Congress and related material from the executive branch, are printed and available for
historians, students and lawyers.)

U.S. Environmental Law and Public Hearings

United States environmental law is very much the product of a public hearings process.
In 1963, long before the most important and fundamental environmenta laws were enacted, the
U.S. Senate Subcommittee on Pollution conducted a series of hearings throughout the United
States to understand the nature of the air and water pollution problem.

The hearings were held to obtain and shape public opinion, as well as to receive scientific
and technical data. Citizens who endured the adverse effects of pollution testified alongside
college professors who analyzed those effects and managers of plants that caused them. We
heard from inventors and regulators. We listened to fishermen and bankers. Every point of view
was expressed. Ther testimony was recorded and printed so that future lawmakers, program
administrators and the courts could understand the basis for the laws that were later passed.

These hearings were conducted in a dozen cities. Members of the U.S. Senate attended
the hearings — in the United States, legidative hearings are held only when elected legidlators
themselves can participate.

The Subcommittee had two or three pre-determined panels of local plant managers,
environmental advocates and local and state government officials. After hearing from the
scheduled witnesses, the Subcommittee heard from people who signed up the day of the hearing.
Everyone who signed up was alowed to give testimony. All this testimony subsequently
became part of the published hearing record and thus became a part of the history of a particular
environmental law or a series of laws.

After these hearings identified the types of pollution problems that required a public
policy initiative, the committee staff drafted proposed legisation. That legidation also became
the subject of hearings. These legidative hearings, unlike fact-finding or oversight hearings,
were held in the official office building in Washington, DC.

In 1967, the Subcommittee held 18 days of hearings on the Air Quality Act of that year.
Nine days of those hearings were outside of the nation’s capital.
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Three years later, that same Subcommittee held 30 days of hearings on what became the
basic federal Clean Air Act. Half of those hearings were held in severa states, developing
information, and the other half were held in Washington, DC. The Washington hearings focused
on draft legidation which had been developed by the staff for the Chairman of the Committee, as
well as other legidation which had been introduced on behalf of the Executive (branch) and bills
proposed by other Senators.

A legidative process that adequately involves all of the various elements of the “publics’
in the development of important legislation is a painstaking process. It requires time and it
requires acommitment of intellectual effort on the part of elected officials — and their staff.

Senator Edmund Muskie (for whom | worked and who is widely regarded as the founder
of global environmental regulatory policy) and his colleagues on the Senate Subcommittee
devoted hours, days and weeks to the process of developing legidation. While staff organized
the hearings, contacted the witnesses, prepared the meeting rooms, developed questions and later
drafted legidation, it was the elected Senators themselves who asked the questions of the
witnesses, considered the draft legislation, voted on its provisions and finally approved it.

In the case of the landmark Clean Water Act of 1972, Muski€'s Senate Subcommittee
conducted hearings for 44 days. It met as a subcommittee, a committee and with the committees
from the House of Representatives 45 times to draft the final legidation — that is, nearly 90
meetings attended by members of the United States Senate and House of Representatives over a
course of two years— acommitment of Senator time that would not be possible today.

But, in the end, it was this process of intensive public involvement and the persona
attention of the elected legidators that yielded the Clean Air Act and the Clean Water Act. For
three decades, these two basic laws have guided the recovered environmental quality in the
United States and the preservation of pristine air and water in regions that had not yet been
damaged by the pollution byproducts of the industrial revolution. Moreover, as the process was
so public and so painstaking, there developed a massive public commitment to the effective
implementation of those laws.

Federal Legislative Hearings

| have brought with me and distributed some pages from a printed hearing transcript of a
House Subcommittee before which | testified last year.' You will note that the index to the
hearing tells who testified and also provides a list of additional information that was submitted
for the hearing record. The transcript also identifies which members of the House of
Representatives were present at the hearing and the time and date the hearing took place.

It is common for the chairman or person presiding at the hearing to make an opening
statement. The purpose of that statement is to define the objective of the hearing and explain the
interests of the committee in holding the hearing. Sometimes this is a political statement that is

! House of Representatives Committee on Commerce, The Chemical Safety Information and Site Security Act of
1999, 106" Cong., 1sr sess., May 19-26, 1999.



an indication of the direction the chairman hopes the hearing will take. Other times it is simply
an overview of the issues involved.

Witnesses make their presentations and then are interrogated by committee members. As
noted above, staff members amost never conduct this interrogation. Often members of the
committee will interrupt witnesses during their testimony to ask specific questions. Sometimes
the witness does not even get to complete delivery of the prepared testimony because so many
guestions are raised. In any event, the witness is offered the opportunity to include the entire text
of hisor her testimony in the printed hearing record.

Hearings are often adversarial. Witnesses usually are not sworn; that is, they do not have
to take an oath to tell the truth. But committee members do ask questions of witnesses which are
intended to support the point of view or perspective of that individual member of Congress.
Often this involves a vigorous effort to discredit the witness and the testimony. If the witnessis
friendly to a member’'s position, questions are never hostile. If the witness is hostile to hat
member’ s interests, the questioning can be both hostile and even sometimes downright rude.

With that background, let me discuss very specifically the hearing process for federa
matters and for state matters. At the federa level, there are two venues for hearings. the
executive branch and the legidative branch. Because in the American system the executive and
the legidative branches of government are separate and distinct, each holds its own hearings for
its assigned purposes.

Legidative hearings are governed by the rules, if any, of the committee that is holding the
hearing. Other than open meeting requirements, there are no genera rules that apply to the
conduct of legidative hearings either at the federal level or in many state legidatures. Very
often, the rules that pertain to legidative hearings are established either by the committee staff or
the committee chairman, or some combination thereof. Sometimes they are made up to fit a
particular situation, to accommodate a particular point of view, or to suit a specific location.

Oversight Hearings

There are two kinds of legidative hearings. oversight and bill hearings. Oversight
hearings are hearings conducted by a Congressional committee for the purpose of reviewing the
performance of executive agencies in implementing enacted law. They are also means by which
legidative committees develop information from affected parties to determine how well current
law is working, whether new law is needed, whether there is new information on which to base
the initiation of new law, and sometimes for the pure and simple political purposes of enhancing
the visibility of the committee chair or for calling attention to a particular partisan political issue.

Oversight hearings are conducted in Washington or “in the field,” meaning in various
locations across the United States. Generaly, oversight hearings are conducted outside of the
nation’s capital either for the political agenda of the chairman because they are frequently held in
his or her own state or district, or to gather information in an area which has a particular problem
or a particular level of expertise. (It is not unheard of for oversight hearings to be held in a
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particular location so that the chairman of the committee has a reason to be in that location for
the rea purpose of raising campaign funds).

Bill Hearings

Bill hearings in the U.S. Congress are very structured. They do not purport to take into
account the views of independent individual witnesses, nor do they try to solicit the views of the
genera public either asindividuals or as organizations.

As a generd rule, a bill is developed by the staff of the Congressiona committee for the
chair of the committee or for the committee members. That bill is introduced into the House of
Representatives or the Senate and then referred to the committee responsible for its content.
Before any formal hearings, the hill is usually the subject of a great many meetings between the
staff of the committee and interest groups located in Washington who have an interest in it.
Frequently, the bill, if it is controversia (if it would have a significant economic impact) would
be the subject of meetings between members of the legidative body (House or Senate) with
lobbyists representing organized interests (trade associations, commercial industrial interests,
environmental organizations, organizations representing state and local governments, labor
unions, etc.).

During this process of vetting a piece of legidation — that is, subjecting it to the various
political tests that any controversial measure must pass before it will be seriously considered by
either house of the national legidature — public hearings will be scheduled. Generally, those
public hearings will be from one to three days (in times past, a bill would be subject to 14 or 15
days of hearings) over aperiod of one or two weeks.

The hearings will be “by invitation only;” that is, the witnesses must be invited. The
hearings will be structured so as to represent competing points of view and competing political
considerations. Generaly, the majority of the committee will have more witnesses representing
their point of view than will the minority of the committee. Depending on the amount of public
interest in the measure (or how much the press cares to cover the hearing), as few as one (if there
IS no press) and as many as all members (when TV cameras are present) of the committee will
show up for some part of the hearing. Nevertheless, in practice, it is the rule rather than the
exception that no more than one member from the mgority and one member from the minority
will sit through the entire hearing.

In the Senate, the witnesses will be expected to present 50 copies of their testimony 24
hours in advance and summarize that testimony in three to five minutes. Members will then ask
questions, frequently prepared by staff. There is usudly no limit on the amount of time the
members can take to ask the questions, though on a particularly controversial measure with many
members present, the chairman may limit each member to five minutes per witness. In the
House of Representatives, members are ailmost aways limited either to a five-minute timeframe
or to one or two questions.

Structurally, a hearing in the United States Senate would begin with any testimony or
statements from the members of the Senate, either as members of the committee or as witnesses.



This would be followed by testimony from representatives of the executive branch. There would
then likely be two and no more than three panels of witnesses representing various points of view
on the legidation.

A House of Representatives hearing would be similar, though because there are so many
more members in the House, the amount of time taken to conduct the hearing would be
significantly greater. In any event, in either case, the witnesses are largely determined by the
staff, reflecting the views and interests of individual members. On rare occasion, a member will
ask to have a specific witness, and that request is always honored by the staff. Staff almost never
engage in the public dialogue with the witnesses, unless it is an investigatory hearing, in which
case witnesses will be sworn to tell the truth and be interrogated by committee counsel. These,
however, are not legidative hearings and are subject to very different rules than are legidative
hearings. In legidative hearings, witnesses are not required to tell the truth and they are expected
to express a point of view. The only control on the veracity of their testimony is the likelihood
that a member of the committee may expose their lack of veracity, which would cause them
embarrassment and damage the point of view that they are espousing.

Finally, hearings are transcribed verbatim by a court reporter and are later circulated to
the witnesses and the members to correct the record. When a corrected record is complete, the
hearing is printed and made available to the general public. (At one time years ago, a bill could
not be brought to the floor of either the House or the Senate before a printed transcript of the
hearing was available.)

Hearings are generaly percelved as means by which members enforce or reinforce their
particular proposals or view with respect to a bill or bills. Sidom do hearings change the
outcome of a member’s thinking on a bill. Thus, they are, to a degree, pro forma, though
because they are closely observed by the various interest groups, they become an important part
of the political process.

Hearingsin the Field

There are two styles that are used in hearings outside of Washington, DC. The first is
identical to the format used in hearings in Washington where the staff will invite a specific set of
witnesses. Those invited witnesses will be the only persons alowed to testify. They will be
given a specific time to appear, often on a designated panel of witnesses. The hearing will be
conducted over a specific two- to three-hour timeframe. No more than two or three elected
members of the committee will generadly attend this hearing. The hearings are usually
conducted in public facilities. Usualy, local eectronic and print media cover these hearings.
Invited witness will be required to have a prepared statement, 40 to 100 copies of which will
have been made available to the committee before the hearing commences. Each witness will be
expected to summarize the prepared testimony in two to five minutes, followed by questions
from the committee members. Some committees require submission of the summary of the
testimony too.

The committee may or may not impose a limit on either the number of questions a
member of the committee may ask or the amount of time each member may take in asking and
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receiving answers to questions. As a genera rule, there are no limits on the time available to the
committee chairperson. Nevertheless, when an issue is particularly controversial, the chair will
frequently impose a time limit on each member in order to allow every member an opportunity to
ask some questions. Time limits on both testimony and questioning become essentia on
controversial matters if the committee is to complete its agenda in the time available. In the U.S.
Congress, committees are generally not allowed to sit (that is, to conduct business, either
hearings or consider legidation) when the Senate or the House of Representatives is in session.
Thus, as a practical matter, because the Senate and House usually convene at noon on any given
day, hearings are conducted between 9:30 am and 12:00 noon.

This congtraint does not apply to hearings that are held outside of Washington, though it
would be highly unusua for a committee to hold a hearing outsde of Washington when
Congress is in session. For the most part, hearings outside of Washington are held during
periods of congressional recess. The format outlined above would apply to either bill hearings or
oversight hearings in Washington DC, but it would not necessarily apply to field hearings.

The other style of field hearings, because they are often intended to attract a broader level
of public input, likely include at least an initial set of scheduled witnesses and then open
themselves up to testimony by the general public. It was the practice of the subcommittee for
which | worked to alow the gnera public to testify by signing up as they entered the hearing
room. Then, on a determination of the number of witnesses and the amount of time available,
minutes were allocated to each witness.

In one case, | recall where we had a field hearing in the chairman’s home state on the
issue of super tanker oil spills. The sign-up sheet included nearly 100 citizens. Because it was
the chairman’s home state and because he knew that each of these people was a constituent and
thus a likely voter, he insisted that everyone be heard. The hearing started at 7:00 pm and lasted
until 3:00 in the morning.

State Legislative Hearings

| want to talk about state legidative hearings and to compare them to the federal process.
In my 15 years on the United States Senate staff and my 10 years as a member of the Maryland
state legidature, | have participated in as many as 1,000 hearings.

| have described the federal legidative and oversight hearing process. The state process
in the legidature of which I am a member, while similar in some respects, is quite different. Let
me begin with the smilarities:

Firgt, state legidatures do conduct both oversight and legidative hearings.

Second, state legidatures conduct both kinds of hearings in the state capitol and at
locations throughout the state, though hearings outside the state capitol are aimost never held
while the legidature is meeting.

Third, committee staff members organize the hearings and invite the witnesses.



And the differences:

In general, unlike federal hearings, state oversight hearings are almost aways more
carefully structured with a fixed group of invited witnesses and a fairly defined time schedule.
On rare occasions, it has been my experience that the general public is offered an opportunity to
comment or make brief observations at these hearings, but seldom is the general public given the
opportunity to give extensive testimony.

Legidative hearings in the State of Maryland are enormously burdensome, time
consuming, redundant and are often an activity of limited relevance. A committee is required to
have a hearing on every bill introduced in the state legidlature in every session. In the State of
Maryland, with six committees and 3,000 bills, each committee is going to have to hold hearings
on an average of 400 to 600 bills. We meet every year and every hill can be proposed again
every year. Often wewill hold four hearings on the same bill over afour-year period.

The committee chair is solely responsible for determining which bills will be heard on
which days and in what order on the day they are heard. Generaly, the chairman groups bills on
a single subject matter or at least in some manner as to focus the testimony. Because of the
diversity of bills, the limited number of committees, and the breadth of jurisdiction of the
committees, this is often not possible. Thus, members often hear a wide variety of different
subjects on any given day.

Each morning, for 70 of the 90 annual session days, the committee posts the list of bills
to be heard on a table outside the committee room. Witnesses sign in on a sign-up sheset, noting
whether they are for or against the bill. In some cases, there will be as few as one witness
(sometimes just the legidator who introduced the bill). Other times, there will be as many as 300
witnesses. Even if no one signs up, this opportunity will be considered a hearing on the listed
bill.

The committee rules require that a witness must have signed up before the hearing
begins, usually by 1:00 in the afternoon. If there are a large number of witnesses, the chairman
will call five or six witnesses on the same side of an issue to the witness table at once and ask
each of them to testify and then they are questioned as a group. Also, when there are a large
number of witnesses, the chairman will rotate witness panels, hearing first from a panel of
proponents of legidation and then a panel of opponents of the legidation.

In most cases, the chairman of the committee will review the witness list, determine how
many witnesses are signed up and try to alocate the available time — sometimes each witness
will get as little as one minute and seldom more than five. However, the chairman cannot, and
seldom tries, to control the time that members of the committee use to question witnesses,; nor
can the chairman aways control the time it takes a witness to answer the question. Because
there are 23 members of each committee in the Maryland legidature, it can take a significant
period of time on any controversial issue just for each of the members to ask and receive answers
to their questions.
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On several occasions during my tenure as a state legidator, | have participated in
hearings that began a 1:00 pm and ended at 1:00 am. For example, when the state was
considering requiring all automobiles to have their exhaust emissions inspected, we had over 300
witnesses. The hearing began at 1:00 in the afternoon and went until after 1:00 in the morning.
Every person was heard. The first dozen or so witnesses received a great many questions. After
that, the committee members realized that there would be no new answers and the hearing
became a tedious process of |etting every witness come to the table and repeat what others had
already said.

Unlike federal legidative and oversight hearings, there is no verbatim transcript kept of
hearings in the Maryland state legidature. The staff keeps notes. Members keep notes. And
those notes become the basis for debate on the legidation when the committee considers each
bill in its business meetings.

(While not important to the issue of the hearing process, | should note that in the State of
Maryland, every hill that is introduced by a date specified in the rules is also entitled to be voted
upon by committee. If the hill receives a constitutional majority of committee members, it is
taken to the floor of the House of Delegates with a favorable report. If it does not receive a
majority, it is taken to the floor of the House with an unfavorable report, discharging the
committee of any further responsibility, and the bill dies.)

In both the oversight and legidative hearing process at the state level, significant time is
given to hear expert witnesses, government agency representatives and sponsors of legidation.
Seldom do committees limit the time allowed for sponsors, government agency witnesses or
experts. Usudly, it is the government agency witnesses who receive the most questions from
members of the committee. Directly interested parties (special interests) — that is, organizations
and individuals who are directly affected by a bill —tend to also have fewer limits placed on their
testimony. These witnesses usually get significantly more questions from committee members.
The genera public often gets much lesstime.

Committee hearings at the state level are a more important aspect of the legidative
process than they are at the federa level. During the state legidative committee hearing process,
it is possible to raise questions that may, just by being asked, determine whether a bill passes or
fails. Thisisin part because all members of state legislative committees are expected to attend
the legidative hearings. Members hear the questions and answers and form their opinions on a
piece of legislation in that process.

Conversely, at the federal level, hearings are intended to develop a record. They may
provide a basis for determining if a piece of legidation is a bad idea, or they may provide an idea
for a piece of legidation if they are an oversight hearing, but fundamentaly the purpose of
federal hearings is to build a record on which to base committee reports and statements and
arguments during consideration of a bill in the whole House of Representatives or Senate.

The Maryland state legidature does not file a committee report on a bill. There is no

record of debate and thus very little organized printed legidative history on a bill other than the
committee file, which may show no more than who testified and a copy of their testimony.
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Conversely, with federal legidation, there is an elaborate basis for future examination of
the intent of the Congress. There are the printed legidative hearings to which | referred. There
is a written committee report that must contain a justification for the bill as well as an economic
analysis of its impact and an indication of how the bill would change existing law. There is
recorded debate on the floor of the House or the Senate. A conference committee report shows
changes that were made between the bills that emerged from each of the Houses of Congress.
And then, of course, the debate on the conference report will be printed. All of these materials
are printed and organized and available to the administrative agencies charged with
implementing the law and to the courts charged with the responsibility of determining whether or
not the law is congtitutional or whether or not the agency is implementing it properly. These
written materials are a critical element to inform the executive branch’s regulatory function.?

None of these resources are avalable to the state courts in my state. Thus, a
determination of the extent to which state laws are being administered properly or are
congtitutional is much more a function of the quality of the arguments made by the people who
support those government actions versus the people who oppose those actions because there is no
record that has been developed in the process of hearings and debates.

Federal Executive (Administrative) Hearings

The Executive Branch aso holds hearings. There are two types of administrative
hearings. informational and regulatory.

Very often an executive agency holds hearings to hear from the public and interest groups
in order to determine whether or rot there is a need for regulation, and, if there is a need, what
that regulation should look like. These hearings are preceded by an “advance notice of proposed
rulemaking” (ANPR). The executive agency seeking the information will hold hearings
sometimes in Washington, but more often in two or three sites around the country. The public
will be invited to participate. There will usually be tight time constraints on testimony, and often
it will be necessary for a person or group to sign up in advance of te scheduled date of the
hearing to be guaranteed an appearance. In some cases, however, these administrative hearings,
like legidative or oversight hearings, can go on for many hours as required to adequately hear all
of the witnesses or address the controversial nature of the subject matter.

Executive agencies aso conduct a more important form of hearings that deal with
proposed agency regulations. Regulations are the detailed measures required to implement laws
passed by Congress. An agency cannot write regulations if it does not have lega authority; that
is, a law must have been passed to authorize the agency to develop and implement the
regulations.

There are severa kinds of regulatory hearings. In some cases, because of the lack of
controversy or the smplicity of a regulation, an agency will ask the public to simply submit
written comments on a proposed rule. Those comments will become a part of a docket (very
much like a legidative hearing record) and they will be taken into account in the fina

2 See Supreme Court Case No. 99-1426. American Trucking Associations v. Carol M. Browner (2000).
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promulgation of the regulation. Promulgation of a regulation is the equivaent of enactment of a
law. Once promulgated, a regulation has the full force of law as far as the courts and affected
parties are concerned.

Second, and more important, are controversial regulations. The administrative agency
will have an actual public hearing presided over by civil servant employees of the agency who
are experts in the matter. In some cases, they will ask the public and special interest witnhesses
questions, but frequently they will smply take testimony for hours and hours. These hearings
are aways transcribed, either by tape recording or stenographer. The oral and written materials
submitted are always made a part of the docket of the agency on the regulation. That testimony
often becomes the basis on which an affected party will ask the courts to review the regulation to
determine whether the agency had the legal authority to do what it did or whether, irrespective of
its authority, the agency acted arbitrarily or capriciously in making its determination.

Regulations are more precise and detailed than the laws that authorize them. They are
intended to give very specific guidance in order to achieve the objective of the enacted law. As
such, affected economic interests spend enormous amounts of money on lawyers and consultants
to prepare for participation in regulatory hearings.

There is a federal law called the Administrative Procedures Act (available online).
Unlike legidative hearings, for which there are few rules, that Act describes specifically what an
agency must do as a predicate to promulgating a regulation. An agency must follow rules
established in the Administrative Procedures Act in the development of regulations. This Act
identifies the alternative hearing and comment processes available to the administrative agency
in developing regulations.

In some cases, laws enacted by Congress include specific procedures that are
supplemental to or may be required in place of te rules of the Administrative Procedures Act.
For example, congress may determine, as it has in U.S. environmental laws, that important
regulations be developed only after an opportunity for “oral representation.” This means that the
Environmental Protection Agency must hold a public hearing at which witnesses are given an
opportunity to appear and speak.

Many federa regulatory agencies have similar requirements beyond the Administrative
Procedures Act. The reason is that in many cases the national legisature has delegated to the
regulatory agency broad legidative powers, and the legisators want to assure that there is as
much public input into regulations as there would be in legidation.

Regulations are developed and promulgated in large part by career civil servants and thus
not as subject to the political process as are legislators when writing laws. In the final analysis,
however, the people who are in charge of the federal agencies are appointed by the President and
confirmed by the United States Senate. They serve at the pleasure of the President, so to the
extent they are not politically sensitive as they develop their rules and regulations, they can be
instructed to act differently by the President or removed from office.



If you were to conclude on the basis of this discussion of regulatory and legidative
hearings that there is an enormous amount of process in the American system, you would be
quite correct. It is, in fact, these processes that protect the public from arbitrary or unreasonable
or dictatorial actions by unelected government officials.

The State of Maryland and the other 49 states each have their own process for
administrative rules and regulations. The State of Maryland has its own Administrative
Procedures Act. It has its own rules with respect to legal challenge of rules and regulations.
These differ from the federal rules in many respects, but, as a practical matter, they extend to the
public similar opportunities as does the federal Administrative Procedures Act.

Conclusion

| have tried to describe the kinds of processes which are utilized in the United States to
obtain the input of a wide variety of publics in our policy making process. As | pointed out
above, it is important to note that those publics vary, from ordinary citizens to large corporations;
from labor unions to attorneys and lobbyists for major interest groups; from federal, state and
local government officials to college faculty and academic researchers. These processes are
intended to provide a forum for any of those interested parties to make their contribution, express
their views, support or oppose and help shape the ultimate outcome.

And that is what is important. Process only counts if it means something. To offer the
various publics an opportunity to participate in a policy making process after the decision has
been made — or to offer that public the opportunity to participate in a process where their
participation is meaningless — is of no value. If there is to be a public hearing process, either
with respect to legislation or regulation or even with respect to development of broader public
policy focus, it must be a mechanism in which the public has confidence that their views will
impact.

This does not mean that any given public, or even a combination of publics, have to get

their way. But it does mean that the public has to feel that they were not only listened to but also
heard.
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Summary of Discussion Sessions, Beijing (December 4-5, 2000)

Session One — United States, The Honorable Leon Billings, Maryland State L egislature

Q: How isthelist of participants for a hearing decided?

At the state level, legidative committee members do not prepare this list, as they would at the
national level. Instead, aregistration sheet for the hearing would be available to the public,
and any citizen who wishes to speak could do so if they sign their name in advance.

Q: Can everyone who signs up speak at these state-level hearings? What if there are too many
people signed up? For example, 1,000 people once registered for a hearing on use of
fireworksin Beijing.

Y es, in Maryland anyone who registers can speak. 1f 300, or even 1,000, people register they
al have the right to speak and members must sit through the hearing until it is compl eted.
During these longer hearings, though, many people who have registered to speak will leave
before their turn is called, even though they have signed up.

Q: Often, we have the potential for hundreds of comments that are simlar in nature. Should the
committee summarize these, and give rationale for the actions it takes after the hearing?

In the Maryland state legidlative process, written committee reports will explain the
committee's course of action, but not necessarily the actions that it chooses not to take. This
is different with the process of developing administrative regulations, in which a government
agency must explain what it does not do, as well aswhat it does do.

Q: Isthere any mechanism through which the public can initiate a legislative hearing?

Thereisno direct way for acitizen to force a hearing, but certainly public pressure or interest
in a specific issue can bring about one or more hearings. At the national level, there can be a
dozen or more hearings on asingle bill, depending on the level of public interest in the issue.

Q: Isit compulsory for the executive branch to carry out administrative hearings before passing
regulations? If so, and this step is not followed, are there ramifications for the executive
branch or consequences from within the court system?

A court would dismiss or overturn an administrative ruleif it was promulgated without a
requisite hearing or publication (announcement of a hearing). In thisevent, the court would
require that a new draft regulation be filed in the appropriate government agency.

Q: Administrative agencies must write many regulations, and it seems impossible to hold a
hearing for each. How do agencies determine which regulations require hearings, and for
which it is sufficient just to give notice and solicit written comments?



Unless the law on which aregulation is based specifically requires an oral public hearing,
notice and comment is generally sufficient. Government agencies usually do not hold public
hearings on their own initiative, but only when required by law.

Q: Isthere a difference between an agency involved in rulemaking and one involved in
interpreting rules? Isinterpretation of rules always based on statute or law?

Generally, government agencies do not interpret rules. Courtsinterpret administrative rules,
based on statutes or laws.

Q: Doesthe public have access to the information produced during hearings? Issuch
information subject to the U.S Freedom of Information Act (FOIA)?

In the United States, the Federal Register prints all notices of proposed rules, all rule-making
proceedings and al final rules and regulations. Thisisall publicly available. Fina
regulations are also published in the Code of Regulations, which lawyers use when studying
or referring to administrative regulations. All the comments from an administrative hearing
areput in afile, called a"docket,” within the responsible government agency. Any citizen
can go to the agency, request to see the information in that file and make copies of that
information (sometimes, the agency will even pay for the photocopying). If agovernment
agency refuses to provide thisinformation, a citizen can file a FOIA request. If the courts
approve this request, the agency must release its information or face a penalty.

Q: What are the advantages and disadvantages to the hearings processin the United Sates?

The advantages are that legidators might learn something new, and that hearings can help to
shape public opinion. If you are a politician with a specific legidative goal in mind, you will
need to build public support for your position. Hearings are useful in thisregard. To havea
full process, there must be much repetition and people giving the same comments over and
over, which is a disadvantage.

Q: What isthe relationship between oversight hearings and regulatory hearings?
Thereis no formal relationship, but the legidative body may try to use oversight hearingsto
influence regulatory process. Legidators use oversight hearings to put political pressure on

government agencies.

Q: Isthere any relationship between the result of oversight hearings and the Supreme Court's
roleinjudicial review?

There is no relation between these hearings and the Supreme Court's judicial review powers,
because the courts do not consider Congress comments regarding a specific law after that
law has been passed. Thisisafundamental element of the separation of powersin the U.S.
System.

Q: If your state has more than 6,000 laws, how do you integrate or coordinate new billswith the
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many existing laws?

First, | should note that the State of Maryland has a 300-year old legal code that covers
nearly al subjects. Virtually all the new bills that the state legislature considers are
amendmentsto existing laws. The Maryland state constitution requires that each bill focus
on only one topic, therefore most billsinclude only afew word changes to existing laws and
can quickly be approved without controversy. Each committee has ateam of lawyers that
advises whether a proposed bill duplicates of conflicts with existing legislation.

Q: When U.S administrative agencies make regulations, there can be either oral or written
presentations. Are the written presentations required for only "important” decisions? How
isthis decided?

Before the 1960s, most government decision-making in the United States was closed to the
public and the press, including regulatory processes at both the national and state levels.
Between 1965 and 1975, there was a movement to require agencies by law to open up
decision-making to public scrutiny. In new environmental laws passed in the 1970s, for
example, the U.S. Congress required that all state and local agencies discuss their proposed
implementing regulations publicly, just as the national-level Environmental Protection
Agency (EPA) planned to do. Now, other regulatory agencies such as the Food and Drug
Administration (FDA) also require open, public hearings on new regulations.

Q: Inlegislative hearings, expertsin a specific field can be invited, whereas the public at large
may be unfamiliar with the subject matter. Isit appropriate to involve the general publicin
discussions of technical matters?

In order to hear the serious or the well-informed opinions, legidlators often have to also listen

to many frivolous or uninformed ones aswell. But it isimportant that there are regular
criteria as to when you do and do not involve the general public in a hearing.

Session Two - Germany, Dr. Rudolf Kabel, German Bundestag

Q: If one party isdisappointed in a bill, can it call another hearing? Or, if no hearing was held,
can the party vote against the part of the bill it opposes, or must it vote against the entire
bill?

There can only be one hearing per bill. After abill isintroduced at the final plenary stage, a
legidator can propose an amendment to the bill. If a member disagrees with the final draft,
including all amendments, he must vote against the bill in its entirety or abstain - he cannot
vote against some provisions and in support of others. In Germany, though, the opposition
group has the right to force a hearing so long as it controls 25 percent of the seats in a
committee.

Q: Can a party group force its committee members to vote a certain way?



Not according to the rules of procedure: each member has aright to vote his or her
conscience. Politically, there can be consequences for a member who opposes the party's
position, even instances where a member must resign from the party or other sanctions
placed on a dissenting member.

. In Germany, the government will hold consultative hearings before it sends a bill to the
legislature. If the same experts take part in both government consultation and legislative
hearings, how does the legidlative hearing perform a substantial role?

Legidative hearings allow for experts from opposition groups to take part, whereas
administrative hearings are more likely not to include such expert witnesses. Also,
legidative hearings are public, unlike the initial government consultations. This allows them
to play an important role in building public support for or against a specific policy.

. But if the government is the main influence in shaping legislation, has the legislature
relinquished an important power over the contents of bills?

Y es, this can happen —in asensg, it isunavoidable. But remember, it isthe right of the
minority group to call ahearing. They can clam that they were not part of the government’s
initial consultation process, since they are not part of the government, and use the public
legidlative hearing as atool to build support for opposition to a bill.

. Isthere a specific procedure or set of rules governing the amendment of a bill?

Y es, there are two chances to amend a bill: once in the committee stage, and then again at
the fina plenary stage. In both stages, al parties have an opportunity to propose
amendments. Particularly for controversia bills, parties will proposes changes for the sake
of public attention to their stance, even if the amendments are unlikely to pass.

: What are your experiences with the involvement of organizations and interest groupsin
legislative hearings?

At the national levdl, it isdifficult - if not impossible - to invite all interested associations to a
hearing. But at the local level, politicians regularly hold consultation meetings with
organizations and interest groups as away to incorporate their views into the national -1evel
legidative process. In the national legidlature, party groups are responsible for identifying

the groups that testify at hearings. Each party is allowed to invite a certain number based on
their overall representation in the committee. Even though party groupsin Germany are

broad and represent most interests in society, there is criticism that not all interested
organizations can participate in hearings. It istherefore also important for associations to
communicate effectively through the mediain order to make their opinions heard and to

build public support for their positions.

. Arethere any remedies for groups left out of a hearings process, e.g., can they appeal to the
court system?
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They cannot appeal to the courts, as thereis no right that guarantees participation in a
hearing. But agroup can use public relations, such as communication through the media, to
register their complaints and opinions. For legidators, it isthus politically risky to exclude
any interested organization, because they do have the chance to retaliate through the press.

: Can you offer advice on the establishment of legislative hearingsin China?

| can offer information on how they were established in Germany, though conditionsin the
two countries are of course different. For example, hearings in Germany depend on the
existence of the many citizens-based associations and interest groups that | described earlier.
In our experience, the organization of hearings has rested on having different political
opinions within society, and needing to identify them so they can be adequately involved in
the political process.



Summary of Discussion Sessions, Shanghai (November 29-30, 2000)

Session One - Germany, Dr. Rudolf Kabel, German Bundestag

Q:

After 1949, the initial practice in Germany was to have a small number of hearings. Now
they are more common. How did this happen?

Initially, there was no tradition of hearings, and only a brief 24-year history with any
parliamentary democracy at al. The need to rebuild the country in a short amount of time
after 1949 meant that it was difficult to hold hearings. But, gradually we studied practices
used in other countries, particularly the United States, which was influential in encouraging
reforms to German legidative practices. Jumping ahead in time, a growing number of MPs
now consider holding so many hearings to be awaste of time. So, we are looking into ways
to avoid those hearings that are unnecessary, namely those in which no new information is
presented.

How do government hearings differ from legislative hearings?

Government “hearings’ are informal exchanges of opinions in which government officials
can get information and a sense of public interest.

Do government representatives participate in legislative hearings and, if so, to what end?

Government representatives, including civil servants, have the right to take part in legidative
hearings, so they must be heard if they want to speak. Accordingly, if the parliament calls a
government representative to testify, that representative must take part as requested.

If citizens are not satisfied with the outcome of a hearing, are there legal recoursesto
which they can turn?

There isno right to petition for further deliberations once alegidative issueis settled. But,
thereis aresponsibility for MPs to deliberate all issuesfully. If there are any complaints
with the results, a committee must respond as to how it deliberated.

What are the differences among the three stages in the bill deliberation process?

Stage one, or the first reading, takes place in the plenary; then stage two, or the second
reading, takes place in the committee. It isin stage two that recommendations for
amendments are first made. Stage three, or the third reading, often takes place right after
stage two. If there are any amendments made in the second reading, though, members can be
given timeto review written sets of anendments and consider their responses.

How can a legislature balance efficiency with justice, particularly given the amount of
time and resour ces needed to organize a hearing?
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There are different opinions within the parliament on this matter. Generaly, when new
information and opinions are available on an issue, it is worth the time and cost to review
existing policies and approaches.

. Itisclear that not all bills have hearings associated with them. What criteria do
members use in determining whether to hold a hearing on a given issue?

For bills that only require some technical change or revisions, a hearing is generally not
needed. But if one-quarter of a committee’s members demand a hearing, it must be held.
For controversial issues, it is certain that the minority group will demand a hearing.

: Doesthe decision to hold a hearing ever become subject to political horse
trading?

Thiswould be an unusual situation because committees aready have priorities set for the
legidative agenda, e.g., which six or seven bills must be passed by the end of the year, orina
set number of days. This prioritization becomes the basis for organization of the committee’'s
schedule.

. How do members decide which committee a bill goesto if it overlaps several subjects?

This sometimes can be a controversial subject. In the first reading, the plenary will decide on
this matter.

: What range of amendments can a committee propose?

Amendments can range from minor or technical onesto very fundamental changes, in which
very little of the original bill remains after amendment.

. Can the committee “ kill” a bill, asin the United Sates?

Y es, most often with billsintroduced by MPs from the minority group, the committee can
kill the bill by ssmply choosing not to deliberate on that bill. The committee must explain to
the plenary why it chooses to do so, although the plenary cannot force the committee to
complete any deliberation.

. If members decide that a committee debate becomes a waste of time, can they halt it?

Not usually, but they can invest lesstimein hearings in which they are not interested, or
more in ones that they think are particularly important.

: Can a Minster give an opinion or make statements that differ from those reflected in the
government’ s bill?
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If there are any differences, it ought to be resolved within the government before the bill is
developed! But this does occur on occasion, and must be resolved politically between the
Minister and the Chancellor.

Is the content of a hearing publicized, e.g., in a public record?

The committee responsible for a hearing must give areport to the Bundestag plenary, which
is printed and includes a summary of the hearing. The minutes from the plenary are
published so MPs can refer to them, though the minutes are only given to MPs and not
directly released to the public. Anindividua MP can publicly release these minutesif he or
she chooses.

Session Two — United States, The Honor able L eon Billings, M aryland State L egidature

Q:

If testimony at a hearing is divided, how will the committee reach its decision?

Ultimately, the decision with respect to the policy underpinning a bill will be a political
decision and may not reflect the hearing testimony. This process we can call “simple and
brutal”.

What if there are no witnesses, does the hearing get called off?

Of the 3,000 bills each year in the Maryland state legidature, many are small changes to
existing laws, because in Maryland thereis arule that each law must only relate to one issue.
These bills, in fact, skip right through the committee stage (where a hearing would be held)
and go straight to a plenary vote. But if there is no sponsor for abill, then it will fail.

What is the difference between a formal and informal hearing in the United States?

In the legidature, there is no difference — it isahearing so long asit is conducted under the
auspices of the Senate or House of Representatives. But a member of the congress must be
present for the hearing to take place — in the United States, there are no hearings without at
least one |legidlator.

What is the difference between an administrative hearing and a legislative hearing?

Anadministrative hearing is held to discuss executive-proposed regulations. It is conducted
by civil servants and will almost always result in awritten regulation. A legidative hearing,
on the other hand, is much less certain to produce a bill, because first there must be a
decision as to whether a proposed policy isrequired at al. At the stage of administrative
hearings, this policy question has already been decided.

How do legislators ensure that government officials tell the truth at hearings?



Thisrelies on an inherent system of checks and balances. Public officials must enjoy
credibility to perform effectively and maintain their positions. If an official wasto
deliberately misrepresent the facts, that action will be noted and publicized. Infact, if an
official simply makes an unintended mistake, political opponents will still try to use that to
their advantage.

Q: What isthe legal status of witness testimony at administrative hearings?

The testimony becomes part of a*“docket,” alegal paper trail of information on that policy
and subsequent regulations. Testimony is subject to perjury laws only if the witness has been
sworn in, asif in court proceedings.

Q: For an administrative agency, is the hearing the main basis for its decision? If so, is
there any liability for not accepting opinions given in the hearing?

Beyond hearings, there are many meetings that form the basis for an administrative agency’s
decison. For example, when the Environmental Protection Agency (EPA) makes new
regulations to limit the use of diesel fuel, it would meet beforehand with representatives of
oil companies, diesal engine manufacturers, environmental groups, health and medical
organizations, even other government agencies such as the Department of Energy.

Q: What isthe influence of interest groups, both big and small, on legislators who have
limited time?

| am well known for my pro-environment position in the state legidature, so some
representatives of interests who oppose my positions do not waste their time trying to |obby
me. Most of my meetings with lobbyists focus on issues that neither my constituents, nor I,
care about. Often, | face lobbyists hired by large business or economic interests who try to
“educate” me about their issues.

Q: What happens to the consistency of a policy when a new president comes into office?

An incoming administration would have to request changes to any rules before they can be
made, which means going through the whole legidlative process. In practice, existing rules
are likely to stay in effect, because it is difficult to remove them. Any proposed rules | eft
over from the old administration (which had not yet been enacted), however, can be
suspended. For example, of the nearly 1,000 unfinished EPA regulations drafted during the
Carter administration, only one was enacted under the Reagan administration.

Q: Havethe number of hearings really become a burden to you as a state legislator?

There is nothing “pleasant” about sitting for 12, even 15 hoursto listen to members of the
public. But they are entitled to the opportunity to speak to their elected representatives, so
we must listen, even if we disagree with their opinions. The essence of the process is that
citizens have aright to voice their opinions about policy issues that affect them. And,
hearings have changed my mind on occasion. Legidators have aresponsibility to listen to



the facts, even if they initialy think they disagree, because there are so many subject areas
we must discuss and no one member can possibly be an expert on all these topics.

Session Three— United States, Glenn Cowan, Former Professional L obbyist

Q: How caninterest groups influence legidlators, if they cannot or are not allowed to give

money?

Interest groups can organize people (voters) which is valuable assistance to legislators both
during election campaigns and between elections. Even if agroup contributes money to a
campaign, this only guarantees an audience with alegisator, not support for its policies.
And that group’s opponents are still likely to receive an audience with the legidator, even if
they did not give money, since they aso have the ability to organize citizens.

Q: It seemsthat hearings are already scripted, so how can interest groups use themto their
advantage?

While many votesin the legislature are not close, or even well attended, occasionally
memberswill change their minds on a policy based on hearings testimony. For an interest
group to achieve this result, they must use the mediato build public support for their
position, especialy in acountry as large as the United States. During recent hearings on the
so-called proposed “gag rule,” which would have restricted doctors from informing women
about medical options involving abortion, pro-choice organizations mobilized public
opposition through an extensive media campaign that shifted the focus of the political debate
from abortion rights to freedom of speech for doctors. In thisway, hearings provide citizens
and interest groups an opening into the political process, but groups must still work hard to
maximize that opening.

Session Four — Group Discussion
(Questions directed to panel of all threeforeign experts)

Q: What issues really need hearings? What criteria are used to determine whether an
administrative or legislative hearing is needed?

Thisrelates to the goals or purposes of hearings, including that of involving citizensin the
decision-making process, or bringing specific expertise into the policy process. In the United
States, for broad policy questions, such as whether stricter air pollution laws are needed,
legislators generally solicit broad public opinion. For specific or technical issues, whether
the limit on pollution should be set at 10 or 20 or 50 parts per million, expertsin the subject
are needed but the broader public does not expect or need to be involved.

Q: If hearings have costs associated with them — particularly the time burden they place on
busy legislators —why require them for each bill, asin the Maryland state |legislature?
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That practice is specific to the State of Maryland in the United States. In Germany, by
contrast, it would be impossible to hold a hearing on each bill. The committee responsible
and their members must decide whether a hearing is necessary. 1n the United States at the
national level, not every bill receives a hearing either. In the U.S. Congress, the committee
chair determines whether a hearing will be held or not.

. Can hearings take place at various stages throughout the legislative process, or isit
necessary to hold them at the committee stage?

In the U.S. Congress, there is no requirement to hold hearings or specification as to when
they can or should be held. Usually, hearings take place at the stage in the legidlative process
in which broad policy issues are being debated, not at the stage in which specific or technical
details are being considered.

. In context of the U.S. two-party system and the German multi-party system, how do
committee chairsremain neutral? Or isthat not presumed to be part of the chair’srole?

In the United States, the committee chairs are never neutral. The chair and his party use the
power to call hearings as atool for generating public support for their specific policy
positions. This extensive power of the committee chair grew out of the competitive nature of
the two-party system that drives legidative politicsin the United States. In Germany,
however, committee chairs are allocated proportionally based on parties’ overall
representation in the legidature. Both the ruling and opposition groups thus have
opportunitiesto chair acommittee. The committee members, not the chairs, decide what
takes place in committee, including whether to hold a hearing. During hearings, committee
chairs must remain neutral.

: What sort of preparation isrequired for a hearing?
There are anumber of items you need in order to hold a hearing. These can include:

Sponsor / host

Subject matter

Location

Schedule / determine the number of hearings needed
Process for notifying interested public

Rules of procedure

Means of recording the hearing proceedings
Criteriafor evaluating testimony.
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