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Preface

The legal system of a country can strategically influence
gender gaps in a society. Laws and legal practices have
synergistic links to both, institutions and attitudes.
Laws determine rights and impose duties upon men
and women in public and private spheres — physical
security, learning, earning, property, inheritance, health,
mobility and family relations.

This publication, Benchmarking National Legislation
Jfor Gender Equality: Findings from Five Asian Countries
reviews the legal systems of Indonesia, Pakistan, the
Philippines, Sri Lanka and Viet Nam and assesses the
extent of their legislative compliance with articles of the
Convention on the Elimination of Discrimination against
Women (CEDAW). The Convention is an important
international reference point for gender equality. The
State Parties to CEDAW are legally bound to apply and
enforce its articles in their legal systems. In this legislative
assessment study only de jure compliance to CEDAW is
assessed for the countries. But even for this, the findings
reveal a varying level of legislative compliance. Overall,
no country has achieved full compliance with CEDAW’s
articles. The extent of compliance ranges between 45 to
73 per cent, within de jure laws, with Viet Nam coming

closest to the CEDAW benchmarks.

Thiswork is motivated by the joint UNDP Pacific Centre
and UNIFEM Pacific Regional Office publication
Translating CEDAW into Law: CEDAW Legislative
Compliance in Nine Pacific Island Countries. It uses
the publications 113 indicators to assess country-by-
country legislative compliance with CEDAW in the five
Asian countries. Like the Convention, these indicators
encompass diverse aspects of public and private spheres
affecting women’s legal rights — constitutional, criminal,
civil, political, economic, social and family laws.

The country case studies uncover several gender
biases that are integral to the legal processes of these
countries. They focus on discriminatory laws and legal
practices that reflect and exacerbate the subordinate
status of women in the justice systems. Three barriers

hold women back from enjoying their full legal rights
in law: the existence of discriminatory laws; gaps
between de jure and de facto aspects of laws; conflicts
between constitutional requirements of equality vis-
a-vis customary laws and practices. A further, equally
important legal barrier to equality is women’s restricted
access to justice — reaching courts is difficult and to get
justice inside court rooms is even harder.

Thus, gender inequalities remain entrenched in the
justice systems, even as the nature of discrimination
and specificities may vary from country to country.
Legal discrimination against women can be of many
kinds: lack of expressed constitutional provisions
on non-discrimination and equality; archaic and
stereotyped procedural rules; unfair nationality laws;
harmful customary practices; legal protectionism in
employment; fault-based divorce system; and unequal
inheritance and control over property. Another critical
area of concern, affecting women’s legal rights, is
prevalence of violence against women. Where countries
may have enacted laws to combat gender-based violence,
enforcement mechanisms may be inadequate to fully
protect female victims. In addition, harmful legal and
customary practices — pressures for reconciliation or
forgiveness — or near-impossible or unfair requirements
of proof — corroboration, proof of resistance, past
conduct - may also undermine efforts to eliminate
violence against women.

Subregional legal disparities are also observed. In
South Asian countries — Pakistan and Sri Lanka -
the impediments to gender equality are obvious and
may range from absence of laws or discriminatory
legal practices to diverse personal laws followed by
different communities. On the other hand, in East
Asian countries — Indonesia, the Philippines and Viet
Nam - the legal barriers can be of a more subtle nature.
While laws may uphold women’s equal inheritance and
property rights in most cases, gender stereotypes and
customary practices can prevent them from enjoying
their due legal entitlements.
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The publication also sheds light on several legal reforms
that have been initiated by these countries. Through
progressive legislative changes and judicial precedents,
the countries have made advances in bringing down
some of the legal gender barriers. However achieving
substantive equality for women is yet to be fully realized
in most cases. The case studies highlight some of the
legal issues that require attention.

This work has benefited immensely from the technical
feedback provided by the internal and external peer
reviewers. A special thank-you is also extended to the

team at the Human Development Report Unit and
authors of Translating CEDAW into Law: CEDAW
Legislative Compliance in Nine Pacific Island Countries.

AW

‘/—.

Anuradha Rajivan
Regional Programme Coordinator,
Human Dcvelopment Report Unit
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1. Assessing National Legislation:
Consolidated Summary of the Five Country Case Studies

1.1 Introduction and Background

Laws are vital to back women’s rights and interests in
political, social and economic spheres. They are critical
for upholding fundamental rights and freedoms of all
human beings. Laws regulate every aspect of human
relations. They determine rights and impose duties
on individuals and regulate their conduct within the
public and private spheres. They also provide guarantees
of physical security; equality and non discrimination;
equal earning opportunities; inheritance and property
rights; and fairplay in family relations. Thus laws
influence how men and women seck opportunities
and make choices to better their lives and fuel human
development.! However laws can also be used to curtail
fundamental rights and freedoms.

Gender equality in legal systems implies not only formal
equal rights — de jure and de facto — for men, women
and people of all gender identities but it also requires
‘uncovering gender biases’ that are integral to the legal
process and affect the ways women come to experience
the law. It is not just about achieving mechanical but
also substantive equality.
International conventions are useful benchmarks
of gender equality. Global instruments such as the
International Covenant on Civil and Political Rights
1966, the International Covenant on Economic, Social
and Cultural Rights 1966 and the Convention on the
Elimination of All Forms of Discrimination against
Women (CEDAW) 1979 set international standards
for gender equality.

In cognizance of the close linkages between gender-
equitable laws and international standards on gender
equality, the country case studies in this publication
examine the national de jure laws of five Asian
countries and assess their compliance with CEDAW’s
sixteen substantive articles. The countries covered are:
Indonesia, Pakistan, the Philippines, Sri Lanka and Viet
Nam. Pakistan and Indonesia are two Muslim states

and represent the subregions of South Asia and East
Asia respectively. Their legal systems are influenced by
religion. Sri Lanka, a South Asian country, is a multi-
ethnic and multi-religious society. This diversity
has added to the complexity of its legal system. The
Philippines, a South-East Asia state, has a good record
of upholding legal rights of women. Viet Nam, an East
Asian country, may serves as a model in preserving equal
rights of all its citizens.

The main finding from the five case studies is that
despite legal reforms in these five countries — legislative
changes and the use of progressive judicial precedents
— women continue to face significant discrimination
within their legal systems. As the studies reveal, the
legal challenges are three-fold: absence of laws; the
existence of discriminatory laws and gaps between
de jure and de facto aspects of laws; and conflicts
between constitutional guarantees on equality vis-a-vis
customary laws and practices.

The results present a mixed picture and show varying
levels of compliancein the five countries. Full compliance
with the Convention has not been achieved by any of
these countries. The case studies find that CEDAW
full compliance rates, within de jure laws, range from
45 to 73 per cent with Viet Nam coming closest to the
CEDAW benchmarks. In terms of non-compliance, 40
per cent of the national laws in Pakistan do not comply
with the CEDAW benchmarks on gender equality. In
Viet Nam, 23 per cent of the laws are non-compliant
(Figure 1). In some cases, legal gaps — de jure and de facto
— may curtail rights and freedoms. A country with a law
on domestic violence may lack effective enforcement
mechanisms, thus contributing to pervasive violence.
The legal practices such as provisions for forgiveness’ in
sexual assault cases or reconciliation in divorce related
proceedings may restrict women’s access to justice and
to obtain justice inside court rooms.

In order to fully comprehend the reasons for pervasive
discrimination against women, one must also look at the
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multiple influences that shape the legal systems of these
five countries. Influences such as — varied interpretation
of religion, harmful customs and traditions, and gender
stereotypes — not only determine the foundation of
laws in these countries but also their evolution and
ongoing interpretation. Patent as well as latent barriers
produce legal discrimination in the justice systems and
may explain why no country is fully compliant with
CEDAW articles on gender equality. The discriminatory
legal provision on nationality rights is one example of a
patent barrier. Indonesia and Pakistan, for example, are
yet to change such provisions. A loosely defined law may
actas a latent barrier. For example, the Philippines’ 1995
Anti-Sexual Harassment Act prohibits harassment in
the workplace where only supervisors, employers and
managers with ‘authority and influence’” are penalized
for acts of harassment. The law is silent on sexual abuses
committed by co-workers.

As partially compliant and non-compliant ratings
reveal, the countries are prone to multiple and
competing influences that shape laws. In Indonesia,
factors such as interpretation of religion and harmful
customs and traditions along with gender biases in
its legal system may allow discrimination against
women to prevail and persist. The application of

discriminatory provisions of its 1974 Marriage Law
and unequal inheritance legislation can be attributed
to these factors. In Pakistan, women’s legal rights and
freedoms have been affected by varied interpretation of
religion. The draconian 1979 Hudood Ordinances are
one example of how women can be victimized through
legal means. Its harsh Zina Ordinance required rape
victims to produce four male witnesses as evidence
for the crime or face adultery charges.” Some of its
discriminatory provisions including that of evidence
in rape cases have been overturned through the 2006
Women Protection Bill.* However the Ordinance still
retains provisions that discriminate against women.
Sri Lanka owes its non-compliance to some CEDAW
benchmarks due to its diversity. It is a multi-ethnic
society and grants allowances to various communities
that may undercut women’s legal rights. Family,
inheritance and property laws are prone to follow
diverse legal paths in Sri Lanka. The Philippines and
Viet Nam have passed special laws on gender equality
— the Magna Carta of Women 2009° and the Law on
Gender Equality 2006 respectively.® But as Figure 1
reveals, both countries have some laws that are non-
compliant with CEDAW benchmarks. As revealed in
later sections, subtle inequalities may restrict women’s

legal rights in the Philippines and Viet Nam.

Figure 1: Women Face Legal Discrimination in All Countries
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Assessing National Legislation: Consolidated Summary of the Five Country Case Studies 3



Purpose

The overall purpose of the country case studies is to
assess the national laws of five Asian countries and
reveal de jure challenges and legal gaps that undermine
women’s fundamental freedoms and rights. The studies
also aim to expose gender barriers — patent as well as
latent — in selected countries of South Asia and Fast
Asia and also to highlight subregional similarities and
differences within their legal systems. It is thus intended
as a resource and a tool for governments, development
partners and non-government organisations to identify
priority areas for working towards greater compliance
in the future. Each country case study provides a
summary analysis of compliance, progress made, as well
as remaining challenges. For a more detailed analysis,
each case study contains a table with compliance ratings
and commentary which helps to identify areas of legal
interventions that may be of interest to governments
and partners for legal action as well as programming on
gender equality.

The studies have already informed the legal chapter of
2010 Asia-Pacific Human Development Report Power,
voice and rights: A turning point for gender equality in
Asia and the Pacific” Given the widespread gender
related gaps in the justice systems and similar nature of
legal challenges, the work may also be useful for other
similarly placed countries in the region.

Methodology

The country case studies have followed CEDAW’s
legislative compliance framework as used in the UNDP
Pacific Centre and UNIFEM Pacific Regional Office
publication, Translating CEDAW into Law: CEDAW
Legislative Compliance in Nine Pacific Island Countries.
The framework of CEDAW is constructed on three
main principles: equality of all; non-discrimination
— direct and indirect; and state obligations to uphold
equality and eliminate gender discrimination.® On these
three principles rests the ‘prism’ of women’s human rights
that provide the lens through which all sites of gender
discrimination must be interrogated and corrected.’

A total of 113 indicators are used to assess national
legislative compliance with CEDAW’s articles. The
indicators cover wide range of laws within the legal

system. They include: constitutional provisions on
equality and non-discrimination; penal code sections;
laws on affirmative action for women in political, social
and economic spheres; legal provisions on elimination

and harmful

practices; laws on human trafhicking and exploitation

of gender stereotypes customary
of sex workers; nationality and citizenship laws; labor
legislation; and personal laws.

The indicators are qualitative in nature. Each indicator
may take one of three values: full compliance (Yes);
partial compliance (Partial); non- compliance (No). A
compliance rating is then given for the total number of
indicators for which a country scores Yes, Partial, and
No. Table 1 tracks the procedure used to assess national
laws of the five countries.

Sources and Verification

The primary source of assessment and awarding scores
for the 113 indicators are States Parties reports to the
Committee on the Elimination of Discrimination
against Women. Apart from the reports of the States
Parties, the laws reviewed by the five case studies include
constitutional provisions, penal code provisions, civil
code procedures, statutes, acts, ordinances, property laws,
citizenship acts, family laws etc. Secondary sources include
country shadow reports, studies on CEDAW compliance

conducted by UNIFEM and other online resources.

The case studies have been peer-reviewed by external
legal experts. Legal experts from Indonesia, Pakistan,
the Philippines, Sri Lanka and Viet Nam provided their
feedback and have validated the findings. Individual
UNDP country offices have also peer-reviewed the
relevant case studies and provided their useful comments.

Limitations of the country case studies

The country case studies are limited in scope. They assess
only the de jure aspects of laws in five countries in the
rating. However, they do highlight some of the major
de facto challenges that hinder gender equality within
legal systems. These challenges are mentioned in the
comment section of the case studies. Another constraint
has been a lack of availability of on-line legal data. In the
case of Indonesia, no English-language version of most
laws was available online. In the cases of the Philippines,
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Table 1: Tracking Procedure for National Law Assessment

Step 0

States Parties, which have ratified/acceded or succeeded to CEDAW, are under the legal obligation to report on the status
of compliance with CEDAW articles.

Step 1

Reading States Parties reports to the Committee

Periodic reports are submitted by States Parties to the Committee on the Elimination of Discrimination against Women
(nominally, every four years). This is a legal requirement under Article 18 of the Convention. The report profiles a country’s
status of compliance with regard to the Convention’s provisions pertaining to the sixteen operative articles. Essentially it

reflects the government’s perspectives.

Step 2
Fact-check on national legislation (constitution, penal code, nationality law, labour code, family law, ordinances etc)

On the basis of the status of compliance with CEDAW s articles, as specified in the States Parties reports, the information

Step3

Shadow reports

problems on the ground.

Step 4

individual country case studies.

gathered is cross-checked with existing national legislation. This serves two objectives:
a) Careful reading and legal interpretation of relevant articles, sections and provisions of laws.

b) Taking into account any revision/repeal of laws subsequent to the submission of States Parties reports.

The shadow reports provide perspectives of Non-Governmental Organisations (NGOs)/Civil Society Organisations
(CSOs) on the status of compliance with articles of CEDAW. They also highlight major legal lacunae and enforcements

Assessment of de jure legislative compliance with the 113 indicators

After careful reading of States Parties reports to the Committee and national laws, scores on 113 indicators are awarded for

Viet Nam and Sri Lanka, laws promulgated recently
were not available in the public domain. In order to
address this issue, country offices and peer reviewers
of individual case studies were requested to provide
electronic copies of relevant laws. They responded
positively. Their timely support ensured all indicators
were assessed using specific and relevant legislation.

About the Convention on the Elimination of All
Forms of Discrimination against Women

The Convention, also known as CEDAW, was adopted
by the United Nations General Assembly (through
Resolution 34/180) on 18 December 1979. It entered
into force on 3 September 1981. Globally, 186 States

Parties have ratified/acceded/succeeded to CEDAW. In
the Asia Pacific region, 35 states out of 39 have ratified
or acceded to the Convention.!!

Among international human rights treaties, the
Convention holds an important place in bringing
the female half of humanity into the focus of human
rights concerns. In so doing, the Convention not only
establishes an international bill of rights for women,
but also provides an agenda for action by countries
to guarantee the enjoyment of those rights.'” The
Convention’s provisions are legally binding upon
the States Parties. The Convention has a preamble
followed by 30 articles. In its preamble, the Convention
explicitly acknowledges that ‘extensive discrimination

Assessing National Legislation: Consolidated Summary of the Five Country Case Studies 5



against women continues to exist’ and emphasizes
that such discrimination ‘violates the principles of
equality of rights and respect for human dignity’
Article 1 of the Convention defines discrimination
as ‘any distinction, exclusion or restriction made on
the basis of sex ... in the political, economic, social,
cultural, civil or any other field’"* Articles 2—4 cover
the general obligations of States Parties. Articles

5-16 include substantive provisions, i.e. employment,
education, health, political participation, nationality,
rural women, trafficking etc. (Table 2). The later
Articles 17-30 stipulate provisions concerning
the constitution of the Committee on CEDAW,
its functional powers, the review process and the
Committee’s reporting/communication procedures

with other UN bodies.

Table 2: Sixteen Substantive Articles of CEDAW

Article 1 Define ‘discrimination against women.

Article 2

discriminatory acts.

Condemn discrimination against women and commit to eliminate it through:
e Embody equality of men and women in national constitution and laws.
e Adopt laws and impose sanctions that prohibit discrimination against women.

o Establish competent tribunals and public institutions to provide legal protection to women against

e Repeal discriminatory national penal code provisions.

¢ Modify or abolish existing laws, regulations, customs and practices of discriminatory nature.

Article 3
and cultural.

Take measures for full development and advancement of women in all fields — political, social, economic

Article 4

Adopt temporary special measures to accelerate de facto equality between men and women.

Article 5 Take measures to:

of shared responsibilities at home.

¢ Modify social and cultural patterns and eliminate customary practices that promote gender stereotypes.

e Ensure family education includes proper understanding of maternity as a social function and recognition

Article 6

Take measures to suppress trafficking in women and exploitation of women in prostitution.

Article 7
include:

e Right to vote and hold public office.

Take measures to eliminate discrimination against women in political and public life. Such measures

o Participate in government policy making and implementation.

e Participate in NGOs and associations concerned with the political and public life.

Article 8

Take measures to provide equal opportunities to women for:
. Representation in international organizations.

o Participate in the work of international organizations.

Article 9

change of nationality by husband.

Grant women equal rights to nationality and citizenship. The rights include:

e Equal right to acquire, change or retain nationality, regardless of marriage to a foreign national or

o Equal right to determine the nationality of children.
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Article 10

Take measures to grant equal rights to women in the field of education. These rights include:

o Equal opportunities in all levels of education — preschool, general, technical, professional and higher
technical education; equal opportunity to benefit from scholarships and study grants.

e Access to same curricula, examinations, teachers, facilities and school equipments.

o Eliminate gender stereotypes through co-education, revision of text books and adaptation of teaching
methods.

e Reduce female students’ drop-out rates.
o Equal opportunities to participate actively in sports and physical education.

e Access to information and advice on family planning.

Article 11 | Take measures to eliminate discrimination against women in the field of employment and uphold their
economic rights. These rights include:
e Right to work.
e Right to same employment opportunities.
e Right to free choice of profession and employment.
e Right to equal remuneration and equal pay for work of equal value.
o Equal treatment at the workplace and equal evaluation standards.
o Equal rights to social security — retirement, unemployment, illness, old age, entitlement to paid leave.
o Health and safety protection including safeguards from harmful work during pregnancy.
e Prohibit dismissal of female workers on the grounds of pregnancy or marital status.
o Entitlement to paid maternity leave without loss of seniority or benefits.
e Provide social services that enable parents to combine family obligations and work responsibilities.
This is achieved through the establishment and the development of networks of childcare facilities.
Article 12 | Take measures to eliminate discrimination against women in the field of health care through:
e Equal access to health care services that include family planning,
e Provisions of adequate services during pregnancy and childbirth, and nutrition during pregnancy
and breastfeeding.
Article 13 | Take measures to eliminate discrimination against women in other areas of economic and social life.
Provide women:
o Equal right to family benefits.
e Equal right to bank loans, mortgages and other forms of financial credit.
o Equal right to participate in recreational activities and all aspects of cultural life.
Article 14 | Take into account problems faced by women in rural areas and eliminate discrimination against them.

Provide women in rural areas the right to:

e Participate in development planning at all levels.

e Access to adequate health care facilities.

o Right to benefit directly from social security programmes.

e Right to enjoy adequate living conditions — housing, sanitation, electricity and water supply, transport
and communication.

o Access to agricultural credit and loans, marketing facilities and technology.

e Ri o equal treatment in lan 5 A rarian reform and land resettlement schemes.
Right to equal treatment in land, ag f d land resettl t sch
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1.2 Women Face Legal Discrimination
in All Countries

In none of the five countries do women enjoy fully equal
political, economic, social and legal rights. The findings
reveal that gender biases exist in the legal systems of
Indonesia, Pakistan, the Philippines, Sri Lanka and Viet
Nam. From lack of expressed constitutional provisions
on gender equality, discriminatory penal code
provisions, discriminatory nationality laws, to harmful
customary practices, and restricted access to justice, and
unjust family law provisions, the list of legal inequalities

is long.

Using CEDAW'’s sixteen substantive articles as a
framework of legislative assessment, some of the main
findings of the country case studies are:

To embody equality within national constitutions:
provisions on fundamental rights and non-
discrimination

The constitutions of the five countries have general
provisions on fundamental rights and freedoms. The
Constitution of the Republic of the Philippines of
1987 stipulates that the state values the dignity of every
human person and grants full respect for human rights."
Similarly, the Constitution of the Socialist Republic
of Viet Nam confers on all citizens ‘equal rights in all
fields — political, economic, cultural, social and family
life’® The Constitution of the Democratic Socialist
Republic of Sri Lanka of 1978 has general provisions
on non-discrimination. It also prohibits discrimination
on grounds of ‘race, religion, language, sex, political
opinion, place of birth or any such grounds’'® But apart
from Viet Nam, no country has expressed constitutional
provisions specifically on gender equality and non-
discrimination. The lack of specific provisions provides
latitude for varied interpretations of the same law that
may perpetuate discrimination against women.

To repeal discriminatory national penal code
provisions: gender-based violence

The case studies indicate that gender-based violence
remains pervasive. Despite progressive changes to
reform criminal systems and the making of specific

laws, women are victimized inside as well as outside the
home. The challenges are two-fold: absence of adequate
laws or existence of discriminatory laws and harmful
legal practices.

Penal code provisions provide physical protection as
well as legal remedies to women and girls against sexual
offences such as rape, incest and other acts of violence.
The Penal Code of Indonesia of 1999 criminalizes
sexual offences such as rape, acts of harassment and
physical violence.”” The Pakistan Penal Code of 1860
criminalizes sexual offences such as rape, human
trafficking, soliciting, honour killing, infanticide, sexual
harassment at work places, incest, Vani etc. Pakistan’s
Protection of Women (Criminal Laws Amendment)
Act of 2006 included a new legal provision on gang
rape and imposed severe penalties for the crime.”® It also
imposes a minimum sentence of ten years for rape cases.

A positive trend of reforming discriminatory laws
through legal reforms has taken roots in these countries.
Sri Lanka’s Penal Code of 1883 has undergone many
amendments since 1995. The amendments take account
of criminal offences which affect all citizens and women
in particular. To curb violence against women, the Penal
Code has included provisions on sexual harassment,
grave sexual abuse, incest, sexual exploitation of children
and trafficking, etc. In addition the revised Penal
Code provisions impose severe sentences, mandatory
imprisonment and fines on perpetrators. They also
impose stiffer sentences on perpetrators and award
mandatory compensation to victims of sexual assault.
The Section 364 of its Penal Code, amended in 2006,
raises imprisonment terms for rape offences. Before
the amended law the perpetrator of a crime faced zero
to 20 years of imprisonment. With the amendment
the minimum sentence imposed has been raised to
seven years.

Despite of legal reforms, men and women may
experience laws and legal systems differently. And
this differential treatment infringes the principle
of substantive equality and is inconsistent with
CEDAW. Under the 1930 revised Penal Code of the
Philippines, a wife can be made criminally liable for the
crime of adultery with a man who is not her husband.
The husband can be held culpable for the crime of

‘concubinage’ only if he is caught with another woman
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‘under scandalous circumstances” or when he cohabits
with another woman in the conjugal dwelling or in
another place.

In some cases, patent barriers may restrict women’s equal
access to laws and justice systems. One such barrier is
the discriminatory legal practice of ‘forgiveness. In the
Philippines, marital rape is a criminal offence under its
1997 Anti-Rape Law."” However the legal provision
of ‘forgiveness’ extinguishes the criminal dimension
of the offence and its penalties. Article 266-C of the
Act stipulates ‘in case it is the legal husband who is
the offender, the subsequent forgiveness by the wife as
the offended party shall extinguish the criminal action
or the penalty’. A similar legal practice is observed in
Pakistan. Under Article 306 (c) of the 1860 Pakistani
Penal Code, if a man murders his wife and they have
children, her children cannot ask for gisas (essentially the
death penalty) for her murder. In these circumstances,
the maximum sentence that can be given when a man
murders his wife is fourteen years. Many see a father
financially compensating (dzyaz) his children for the loss
of their mother as a ‘mockery’

Discriminatory legal requirements of proof — prior
history of sexual conduct, physical resistance, and
independent corroboration — are still applied during
court proceedings. The existence of such legal practices
adversely affects the interests of female victims. It may
discourage victims from reporting cases of violence to
institutions of justice such as police stations and courts.

To adopt temporary special measures to accelerate
de facto equality

In order to redress historic and systematic legal
disadvantages against women, all five countries have
stipulated constitutional and legal provisions for the

adoption of special measures. The National Strategy
for the Advancement of Women by 2010 of Viet
Nam requires the reservation of women’s seats in the
National Assembly of Deputies of 33 per cent, in the
People’s Councils at Provincial level of 30 per cent, at
District level of 25 per cent, and at Ward level of 20
per cent.”” In Pakistan, 17 per cent of seats are reserved
for women at the national government level while at
the local government level their share is 33 per cent.
Similarly Indonesia, the Philippines and Sri Lanka have
constitutional requirements for special measures.

However, affirmative action may be rendered ineffective
through regressive judicial rulings. Or at times, a country
may hesitate to fulfil its constitutional obligations
and adopt a specific law to enforce special measures.
As a setback to women’s political representation in
Indonesia, the Constitutional Court in its 2008 ruling,
amended the voting pattern from the order number
system to majority vote in the legislative election.”’ The
decision dismantled the mechanism of a zipper’ system
in which for every three candidates fielded by political
parties, at least one had to be a woman. In another case,
Sri Lanka has yet to pass a law on special measures for
women as enshrined in its 1978 Constitution.

To eliminate customary practices that promote
gender stereotypes

Gender stereotypes and harmful customary practices
may harm women’s legal interests. The case studies
reveal that only three out of five countries have
express constitutional provisions granting primacy
of formal laws over customary practices (Table 3).
This kind of latitude, while intended to respect and
accommodate prevailing norms, has been insufficient
in eliminating practices that discriminate against

women.

Table 3: Constitutional Primacy of Formal Laws over Customs Is Not Fully Secured

Country Constitution

Relevant Constitutional Provision on Primacy of Formal Laws

Indonesia Constitution of the Republic

of Indonesia 2002

Article 18B (2) states ‘the state recognizes and respects traditional
communities along with their traditional customary rights as long
as these remain in existence and are in accordance with the societal
development and the principles of the Unitary State of the Republic
of Indonesia, and shall be regulated by law’
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Country Constitution Relevant Constitutional Provision on Primacy of Formal Laws
Pakistan Constitution of the Islamic | Article 8 (1) stipulates ‘any law, or any custom or usage having the
Republic of Pakistan 1973 force of law, in so far as it is inconsistent with the rights conferred
by this Chapter, shall, to the extent of such inconsistency, be void.
The Constitution of the Republic | There is no constitutional provision that awards primacy to formal
Philippines | of the Philippines 1987 laws over customs and practices.
Sri Lanka Constitution  of  the | Thereisno constitutional provision that awards primacy to formal
Democratic Socialist Republic | laws over customs and practices.
of Sri Lanka 1978
Viet Nam Constitution of the Socialist | Article 30 (2) requires the state to ‘eliminates superstition and bad
Republic of Viet Nam 1992 | customs.
(as amended in 2001)

Sources: Constitution of the Republic of Indonesia 2002; Constitution of the Islamic Republic of Pakistan 1973; Constitution of the
Republic of the Philippines 1987; Constitution of the Democratic Socialist Republic of Sri Lanka 1978; Constitution of the Socialist

Republic of Viet Nam 1992 (as amended in 2001).

To eliminate discrimination against women in the
political and public life

To advance gender equality, it is important that women
have full access to political rights and freedoms. Women’s
participation in the public sphere paves way for their
empowerment in economic and social realms. With the
exception of Sri Lanka — although it has constitutional
requirements on special measures for women — the rest
of the countries have adopted special laws to improve
women’s position in the political sphere. The Party-List
System Act 1995 in the Philippines grants 20 per cent
of seats in the House of Representatives to marginalized
sectors including women.”” Similarly, its Indigenous
Peoples Rights Act 1997 stipulates provision for
adequate representation of indigenous women ‘in
decision-making in all levels’ to award them ‘due respect
and recognition’”

However, in practice there are de jure and de facto
barriers to women’s equal participation in political and
public life. While political parties may have women’s
wings, their role in management and decision making
in party affairs remains weak in most of these countries.
As well, their hesitation as voters and candidates to file
complaints in the event of violation of their political
rights further marginalizes them in politics. Women’s
representation at the ministerial level is also an acute
problem. Viet Nam has only four per cent female
ministers as of January 2008.> Finally as discussed in a

later section, the masculine model of political life may
also hamper women’s equal access to politics.

To grant equal rights to nationality

Discriminatory nationality laws affect women’s equal
right toacquire, retain or renounce nationality. Pakistan’s
Citizenship Act of 1951 confers upon women equal
rights to ‘acquire, retain or change their nationality’
Through the 2000 amendment to the Citizenship Act,
women of Pakistani descent can determine nationality
for their children born in marriage with a foreign spouse.
Women cannot take equal citizenship for granted as
they may lose their right to retain nationality in case
of a marriage to a foreign national. A foreigner married
to a Pakistani woman is denied the right to acquire
Pakistani nationality. On the other hand, a foreign
woman married to a Pakistani man is accorded this
right.”® An Indonesian woman automatically loses her
nationality if she marries a foreign spouse and adopts
her husband’s citizenship as a result of the marriage.”
Conferring nationality rights on the basis of marital
status undermine women’s autonomy and freedom.

To eliminate discrimination against women at the
workplace and uphold their economic rights

Equal and full access to economic rights is critical
to women’s advancement in other spheres. The case
studies show that female workers enjoy only limited
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rights. In general the labour legislation upholds men’s
and women’s rights to work, and to equal employment
opportunities and remuneration. The 1994 Labor Code
of the Socialist Republic of Viet Nam (as amended
in 2002) safeguards female workers’ equal rights to
‘work, freely choose an employment and to improve
skills without any discrimination’” In order to bridge
gender gaps and inequalities, the Labor Code specifies
affirmative measures for the advancement of female
workers. In the event that a female candidate ‘meets the
recruitment criteria’ for a vacant post, she is to be given
preference over male candidates.” In Sri Lanka female
workers’ rights to minimum wages, limited working
hours, overtime rates, annual leave and public holidays
are protected by law and is applicable to those engaged
in formal employment.”. In most cases, labour laws
prohibit dismissal of female workers on the grounds of
pregnancy or maternity leave.

In practice, female workers across the five countries suffer
from unfair employment practices and regulations.
Ostensible protective labour policies, such as restrictions
on night work, limit their right to employment
opportunities. Women remain underrepresented in
the workplace, are more likely to work part time or to
work long hours, and to be paid less than male workers
for the same work. Legislation on sexual harassment at
workplace is either non-existent or is narrowly defined.
Viet Nam, for instance has not made or passed such alaw.
In the Philippines, the 1995 Anti-Sexual Harassment
Act prohibits harassment in the workplace where only
supervisors, employers and managers with ‘authority
and influence’ are penalized for acts of harassment.*
The law is silent on sexual abuses by co-workers. When
a law omits certain perpetrators from its purview, such
legal exclusion may restrict women’s ability to seek legal
remedies.

To accord women equality before the law

The case studies reveal that the five countries have
constitutional requirements of equal treatment of
their citizens before the law. The Constitution of the
Democratic Socialist Republic of Sri Lanka of 1978
enshrines principles of ‘equality’ and ‘equal protection’
before the law.*! Viet Nam has set a precedent through
a law that nullifies gender-discriminatory civil contracts
and transactions. Under its 1995 Civil Code (amended

in 2005) the rights of plaintiffs and defendants are
equal and any discrimination on the basis of ‘gender’
is prohibited in civil courts.”> More importantly, it
stipulates that any transaction which infringes women’s
equal civil rights is declared null and void.

In theory men and women have equal rights to sue and be
sued. However, in practice there are certain inequalities
in terms of women’s legal capacity to conclude contracts
or to administer property. Under Jaffna Matrimonial
Rights and Inheritance Ordinance 1911, followed by
some members of Tamil community in Sri Lanka, a wife
requires the ‘written consent’ of her husband to transfer
immovable property, even if such property is her own.”

To eliminate discrimination against women and
accord equality to them within marriage and family
relations

The case studies show that diverse personal laws,
discriminatory legal provisions and harmful customary
practices have undermined women’s marital choices and
freedoms.Intheorywomen haveequal rightstoenterinto
marriage and their consent is considered an important
prerequisite for a valid marriage contract. However,
narrow definitions of gender roles within marriage can
undercut women’s rights. Indonesia’s Marriage Law No
1 of 1974, influenced by patriarchal norms, defines the
role of a husband and a wife differently. The husband
is perceived as the ‘head’ of the family while the wife is
deemed a ‘mother’ of the household. Even in cases where
the law treats men and women equally, local custom
may perpetuate discrimination. In Viet Nam ‘string’
extension marriages are quite common in some ethnic
groups.** Such marriages infringe basic prerequisites
of a valid marriage — free consent and right of freedom
of choice. In some countries child marriages, although
illegal, are still practised by some communities.

In most cases, divorce laws are gender-neutral and
discriminate on the basis of gender. Of the five countries,
no country stipulates legal provisions against fault-
based divorce system (Table 4). This requires proof of
matrimonial offences such as adultery, desertion for a
required number of years, willful refusal to consummate
marriage, and habitual cruelty. Such requirements
cause procedural indignities for women during court
proceedings. In most cases, divorce is granted by a court
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Table 4: Divorce Allowed Only on Specified Grounds

Country Relevant Law | Grounds for Divorce

Indonesia The Lawon | Adultery; addiction to alcohol or narcotics; gambling or other vice that is hard to
Marriage cure; abandonment for two continuous years; imprisonment for five years; physical
1974. disability that prevent from performing his conjugal duties; acts of cruelty and constant

disputes with the spouse.

Pakistan The Whereabouts of the husband have not been known for a period of four years; husband
Dissolution has neglected or has failed to provide for her maintenance for a period of two years;
of Muslim husband has been sentenced to imprisonment for a period of seven years or upwards;
Marriages Act | husband has failed to perform, without reasonable cause, his marital obligations for a
1939. period of three years; husband has been insane for a period of two years or is suffering

from leprosy or a virulent venereal disease; and husband treats her with cruelty.

The The Family Repeated physical violence or grossly abusive conduct directed against the petitioner,

Philippines | Codeofthe | acommon child, or a child of the petitioner; physical violence or moral pressure to
Philippines compel the petitioner to change religious or political affiliation; attempt of respondent
1987. to corrupt or induce the petitioner, a common child, or a child of the petitioner,

to engage in prostitution, or connivance in such corruption or inducement; final
judgment sentencing the respondent to imprisonment of more than six years, even if
pardoned; drugaddiction or habitual alcoholism of the respondent; homosexuality
of the respondent; contracting by the respondent of a subsequent bigamous marriage,
whether in the Philippines or abroad; sexual infidelity or perversion; abandonment
of petitioner by respondent without justifiable cause for more than one year.

Sri Lanka The Marriage | Adultery; malicious desertion; incurable impotence at the time of marriage.
Registration
Ordinance
1908.

Viet Nam The Marriage | Couple can no longer live together; marriage purposes cannot be achieved; spouse
and Family of the person has been declared missing.

Law 2000.

Sources: The Law on Marriage 1974; The Dissolution of Muslim Marriages Act 1939; The Family Code of the Philippines 1987; The

Marriage Registration Ordinance 1908; The Marriage and Family Law 2000.

after all means of reconciliation between the estranged
spouses have been exhausted. In cases of child custody,
the court’s order is often issued ‘in the best interests of
the child’ In the Philippines, in the case of differences
between a husband and wife over the exercise of parental
authority and legal guardianship over the person and
property of a common child, the husband’s decision
prevails.?s

Married women may exercise only limited control over
property and other assets. They may possess restricted
authority to manage or dispose of their own property.

Under the Matrimonial Rights and Inheritance
Ordinance of 1911, followed by the some members
of Tamil community in Sri Lanka, women require
the ‘written consent’ of their husband to dispose of
immovable property.** With respect to inheritance,
some legal systems may openly discriminate against
women. In Pakistan and Indonesia a daughter inherits
one-third while a son’s share of inheritance is two-
thirds. At times, local norms may deny women of their
due inheritance rights. It is a customary norm in some
rural communities of Viet Nam that a married daughter
cannot inherit property from her parents.””
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1.3 Address Legal Inequalities

The case studies highlight that the five countries remain
committed to implement CEDAW s articles for gender
equality. As a testimony of their commitments, the
countries have initiated legal reforms. Through legislative
changesandjudicial precedents, they have reformed their
civiland criminal laws. However no country has achieved
substantial equality and several legal inequalities prevail
and persist in the justice systems of these countries. From
lack of explicit constitutional provision on substantial
equality to discriminatory formal, customary laws and
legal practices, procedural trial indignities, protectionist
labour laws, unfair personal laws, the list of legal barriers
that require countries’ attention is long and challenging.

There is no single strategy to redress legal inequalities
against women. Laws that discriminate on the basis of
gender need to be fixed and revised accordingly. This

may include:

o Enshrine expressed constitutional provision on
gender equality and non-discrimination.

e Change discriminatory laws — discriminatory penal
code provisions, unequal nationality laws, unwarranted
requirements of proof, and protectionist labour laws.

o Filllegal gaps.

e Promulgate tougher laws.

o Review harmful customary practices.

e Uphold equality within personal laws — narrowly
defined gender roles within marriage, limited
maintenance rights, unequal access to marital
property and unjust inheritance practices need to be
given priority.

e Strengthen enforcement mechanisms — obligatory
gender training for all law enforcement agents and
reservation of adequate human and financial resources.

Legal reforms are not limited to legislative changes only.
Progressive judicial precedents too can be useful means
to redress legal inequalities against women (Table 5).

Table 5: Strategies to Address Legal Discrimination against Women

visions on gender equality and non-discrimination.

Strategies Actions proposed for Testimonials from
countries the countries

I. Fix Laws

1. | Includeexpress and well defined constitutional pro- | Indonesia, Pakistan, the | Viet Nam

Philippines and Sri Lanka.

proof of physical resistance — from penal codes.

2. | Repeal discriminatory rules of proof — independent
corroboration, past history of sexual conduct and

Indonesia, Pakistan, the
Philippines, Sri Lanka and
Viet Nam.

in the individual case studies.

3. | Change discriminatory criminal laws — as highlighted

Indonesia, Pakistan, the
Philippines, Sri Lanka and
Viet Nam.

4. | Accord constitutional primacy to formal lawsin case | Sri Lanka and the Indonesia, Pakistan,
of conflict between custom and formal laws. Philippines. Viet Nam.
5. | Change discriminatory nationality laws with regard | Indonesia and Pakistan. The Philippines,
to women’s marriage to foreign nationals. Sri Lanka and
Viet Nam.

6. | Amend discriminatory labour laws.

Indonesia, Pakistan, the
Philippines, Sri Lanka and
Viet Nam.
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7. | Establish a law against sexual harassment at the | Indonesia, Pakistan (law -
workplace. under consideration) and
Viet Nam.
8. | Revise discriminatory inheritance laws. Indonesia and Pakistan. -
9. | Change relevant discriminatory provisions of family | Indonesia, Pakistan, the -

laws — forced marriages; bigamy; child marriages;
court’s authority to promote reconciliation between
estranged couple during divorce proceedings;
unequal access to marital property; fault-based
divorce system (as relevant for individual countries).

Philippines, Sri Lanka and
Viet Nam.

IL. Set Judicial Precedents

1.

Establish judicial precedents to change discrimina-
tory laws against women and to advance their legal
rights and interests.

All countries

The Supreme Court of
Sri Lanka’s 1999 ruling
set aside discrimin-
atory  nationality
rules against foreign
nationals married to
Sri Lankan women.

III. Improve Access To Justice

1.

Eliminate discriminatory legal and customary
practices — forgiveness in sexual assault cases;
court’s duty to seck reconciliation between
estranged couples in divorce proceedings; paying
compensation to the heirs of the victims.

All countries as applicable
and relevant.

Sensitize judges and other judicial officers to gender-
related legal concerns and challenges.

All countries as applicable
and relevant.

Change attitudes and eliminate gender stereotypes
— domestic violence is not to be considered as a
private matter; rape is a crime against a ‘person’
and not against ‘chastity’; discard notion of wife’s
role during marriage of being ‘home-manager’ only.

All countries as applicable
and relevant.
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2. Discriminatory Laws Hold Back
Women in Indonesia

2.1 Introduction and Overview of
Legislative Compliance

The Constitution of the Republic of Indonesia 2002
protects fundamental freedoms and upholds equal rights
of all its citizens. These constitutional provisions are in
line with the articles of CEDAW. The Constitution of
the Republic of Indonesia 2002 has a specific law that
defines discrimination. As a predominantly Muslim
society, its personal law — the Marriage Law No.1 of 1974
and the Presidential Instruction No. 1 of 1991 on the
Compilation of Islamic Law — are influenced by Islamic
law. Indonesia also has a codified law on inheritance.

This section assesses Indonesia’s legislative compliance
with CEDAW. Indonesia ratified CEDAW on 13
September 1984, thereby entering into the obligation
to bring its Constitution and laws in accord with the

articles of CEDAW.!

Opverall, Indonesia has achieved full compliance with
61 of 113 indicators, partial compliance with eight
indicators and is non-compliant with respect to the
remaining 44 indicators. Some of the barriers that
contribute to legislative non-compliance with CEDAW
benchmarks include: interpretation of religion, gender
stereotypes and harmful customs. This may explain
why Indonesia has not legislated against: unequal
inheritance rights; unequal roles of husband and wife
as defined by its 1974 Marriage Law; discriminatory
rules of proof; fault based divorce system; 16 years as
minimum age of marriage for girls and court’s duty to
promote reconciliation in divorce cases.

The main findings of Indonesia’s compliance with
CEDAW benchmarks on gender equality include:

To embody equality within national constitution and
repeal discriminatory national penal code provisions

In compliance with the Convention, the Constitution

of the Republic of Indonesia 2002 provides protection
against discriminatory treatment on any grounds.” It
also upholds the fundamental freedoms and rights
of its citizens.’ In addition, the public authorities are
constitutionally bound to ‘protect, advance and uphold’
human rights.* Furthermore, Article 71 of Law No.
39 of 1999 on Human Rights places the state under
an obligation to respect, protect, uphold and promote
human rights, and also conform to international laws
ratified by the Republic of Indonesia. A unique feature
of the Indonesian legal system is its definition of what
constitutes a discriminatory act. Discrimination is
defined as ‘all limitations, affronts or ostracism, both
direct and indirect, on the grounds of differences in
religion, race, group, faction, social status, economic
status, sex... which result in the degradation, eradication
of recognition, [of] basic freedoms in political,
economic, legal, social, cultural or any other aspects of
life’> However, there are no expressed constitutional
provisions that ensure equality of access and results.

CEDAW requires that discriminatory national penal
code provisions be repealed in order to advance women’s
legal interests. The Penal Code of Indonesia 1999
criminalizes sexual offences such as rape, harassment

¢ The law also prescribes

and physical violence.
minimum sentences for acts of sexual violence. Article
46 of the 2004 Law Regarding Elimination of Violence
in Houscehold stipulates that ‘anyone committing sexual
violence shall be punished’ Violence against women
is prohibited and criminalized. Although the penal
code does not have any specific provision for domestic
violence, the 2004 Law Regarding Elimination of
Violence in Household criminalizes domestic abuse.
The Act defines domestic violence by family members
as ‘use of physical violence, psychological violence,
sexual abuse and abandonment of family by the
family members. It is applicable to members of the
household that may include husband, wife, children,
blood relations, domestic helpers, etc. The law provides
remedial measures to victims of violence which include
medical treatment, court protection from perpetrators,
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and social advice. Most importantly the court has the
authority to issue restraining orders to protect the rights
of the victim and to punish the offender.”

Contrary to these legal safeguards, the criminal and civil
procedures still adhere to a ‘gender-neutral paradigm’
which restricts women’s full access to justice.® The 2004
Law Regarding Elimination of Violence requires the
victim or their family member to lodge a complaint. A
suit must be instituted and reported to the investigator
in order to prosecute perpetrators. Although the 2004
law is applied to all citizens, including the military and
police, nevertheless, if the perpetrator is still active in the
military or police, he/she will be tried by a military or
police tribunal. If the perpetrator has retired, he/she will
be tried in a state’s court. The discriminatory application
of this law in relation to civilians and military personnel
is against the constitutional requirements of equality
before the law.

Although the law prohibits violence against women,
in reality such offences do persist. Cases of violence
are often covered up or tacitly condoned. Certain
discriminatory provisions of the Penal Code of
Indonesia 1999 undermine women’s equal access to its
justice system. Under Article 287-1 of the Penal Code,
a defendant in rape cases has an edge over a victim. The
provision puts the onus on the rape victim to reveal his/
her age, rather than on the perpetrator of the crime. The
prosecution charge in rape cases is initiated ‘only through
a complaint.” To compound matters, the Penal Code
interprets rape as a crime which can occur only ‘outside
of marriage’'® These legal impediments curtail women’s
access to justice system and may also discourage them
from filing charges and pursuing criminal prosecutions.

The Convention requires that competent tribunals
and public institutions be established to provide
legal protection to women. In compliance with the
requirement, Indonesia established the
Commission on Human Rights in 1993."" The

National

mandate of the Commission is to create conditions
conducive for the implementation of human rights in
conformity with the state’s philosophy of Pancasila, the
2002 Constitution, the United Nations Charter and
the Universal Declaration of Human Rights, and to
enhance the promotion and protection of human rights
to help achieve national development goals. To combat

violence against women, the National Commission on
Violence against Women was established in 1998. The
Commission has the mandate to ‘prevent and address
violence against women’'> The Ministry of Women
Empowerment is also active in advancing women’s
rights.

To adopt temporary special measures to accelerate
de facto equality

In compliance with CEDAW’s benchmarks, several
affirmative measures have been adopted to uphold the
rights of Indonesian women. The 2002 Constitution
of the Republic of Indonesia enshrines provision on
affirmative action for the advancement of women in
various spheres of life. The Constitution stipulates
that every person is entitled to special treatment to
‘achieve equality and fairness.'? For improving women’s
representation in politics and public life, the law
requires that they should form at least 30 per cent of
the candidates of political parties for the legislature.'*
Similarly, in the field of education temporary special
measures include quotas, fellowships and subsidies at all
levels, and guaranteed admission for girls to schools and
institutions of higher education.”

To eliminate customary practices that promote
gender stereotypes
The Constitution of Indonesia recognizes and

awards due respect to communities traditional
customary practices if they ‘remain in existence and in
accordance with the societal development. Meeting
CEDAW’s requirement, it further states that all
customary practices ‘shall be regulated by law’'® But
despite these constitutional requirements, women’s sex
roles and stereotypes remain major challenges to the
implementation of the Convention. Accordingtoa2010
Government report, certain customs and traditional
norms such as ‘early marriages, arranged marriages,
arbitrary divorce and narrow religious interpretation’
may restrict women’s freedoms and rights in the
society.” It is reported that conservative religious forces
in certain provinces, in the name of regional autonomy,
have imposed Islamic Shariat Law regulations that
discriminate against women. These regulations restrict
women’s mobility and freedom of movement. Their

movement is often mediated through male relatives.'®

Discriminatory Laws Hold Back Women in Indonesia

17



To suppress human trafficking and exploitation of
women in prostitution

Based on CEDAW principles, criminalizing sex work
is not desirable; however, CEDAW calls for creating
laws that prohibit procuring and trafficking of women
for sex work. Under the Penal Code of Indonesia 1999
soliciting is a criminal offence.”” Human Trafficking
is illegal.®® In practice, human trafficking remains a
matter of concern for Indonesia. According to a 2005
Government report, the country serves as a source,
transit and receiving country of trafhcking in persons.
Based on the Indonesian Migrant Workers Consortium’s
estimate, of the 1,000,000 Indonesian migrant workers,
some 20 per cent are trafficked each year.”!

To eliminate discrimination against women in the
political and public life

In conformity with CEDAW’s standards, Indonesia’s
constitutional provision affirms that all citizens shall
have equal status before the law and there will be no bar
on women’s right to vote or contest for elected office.”
Article 23 (1) of Law No. 39 of 1999 concerning
Human Rights stipulates that everyone has the freedom
to ‘choose” his/her political belief. In order to enhance
women’s participation in politics, the law requires 30
per cent female representation in political parties
electoral lists of candidates.?? In the 2009 elections,
women’s representation in national legislative body
increased from 11.6 — in the 2004 elections — to 18.2
per cent.**

In reality, some civil society groups assert that the
masculine model of political life has hampered
women’s equal access to politics. As a setback to
women’s political representation, the Constitutional
Court’s verdict, in 2008, amended voting pattern
from the order number system to majority vote in
the legislative election. The decision dismantled the
mechanism of a ‘zipper’ system in which for every three
candidates fielded by political parties, at least one had
to be a woman. The non-compulsory quota of 30 per
cent women as candidates on the open ballot remains
in place.” To worsen matters, cultural constraints may
also hinder women’s participation in politics. It is
reported that politics is often perceived as ‘dirty game’
unsuitable for women.?

To ensure equal opportunities of representation
and participation to women in international
organizations

Indonesia complies with CEDAW’s benchmark of
providing equal opportunities of representation and
work in international organization. It has no legal
barriers to women’s representation at the international
level. In Indonesia’s political history, women’s presence
at international levels has been quite substantial. The
country was led by Megawati Sukarnoputri during the
period 2001-2004. Indonesian women have also served
as members in major international institutions such as
the World Health Organization (WHO), International
Monetary Fund (IMF) and the International Council
of Women. However, there is limited percentage of
female ambassadors working abroad. The Department
of Foreign Affairs’ 2009 data shows that the percentage
of its female employees is 30 as compared to 70 per cent
of its male staff.?” Furthermore, Indonesia has only 7.1
per cent female ambassadors.?®

To grant equal rights to nationality

The Citizenship Act of Indonesia is based on the
principle of jus sanguinis — nationality based on descent.
Indonesian women have the right to acquire, change
or retain their nationality subject to fulfillment of
‘certain requirements.” In compliance with CEDAW’s
benchmarks, a discriminatory provision of the 1958
Citizenship Act was amended in 2006. It allows
Indonesian women to pass on their nationality to their
children irrespective of their marital status or spouse’s
nationality.*’

However, there remain certain discriminatory provisions
which deny equal nationality rights to women. A
woman, married to a foreign national, will automatically
lose her Indonesian nationality if ‘by law of her
husband’s country; the citizenship of the wife will follow
that of the husband’ after marriage.’! Based on this legal
provision, a wife married to a foreign national will lose
her nationality even if she remains in Indonesia. On the
other hand, a foreign woman married to an Indonesian
man faces fewer problems and can be naturalized within
three years of her marriage, if she renounces her original
nationality.* Certain legal gaps in the Law 12/2006
may also restrict women’s nationality rights.
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To ensure equal rights to education

In conformity with CEDAW, every Indonesian citizen
has the obligation to undertake basic education and the
Government has the obligation to fund it.** The state
provides free primary education for boys and girls.**
It also has legal provisions for education scholarships,
quotas, subsidies and guarantees of girls’ access to schools
and institutions of higher education. Furthermore,
constitutional provision requires 20 per cent of the state
budget to be reserved for education.”

Contrary to these legal requirements, women and girls
access to education may be limited. For instance, in
rural communities, boys may be given preference over
girls' education. Factors such as poverty, expensive
transportation and early marriages may also restrict
their access to education opportunities. It is reported
that many women face difficulties in obtaining birth
certificates for their children that may restrict mother
and child’s right to obtain access to public services
including schooling. The affected group may include:
women who give birth out of wedlock; women in
unregistered religious/traditional marriages; poor or
marginalised women who may themselves not have a
birth certificate or an identity card, or the money to pay
for obtaining a birth certificate.*

To eliminate discrimination against women at
workplace and uphold their economic rights

In compliance with CEDAW’s benchmarks on economic
rights, the Constitution of Indonesia confers equal rights
on men and women to work and make a living.”” The
labour laws prohibit discrimination in relation to wages
and the right to a job, and forbid differential treatment
at work.*® Further, the Government Regulation No. 8
of 1981 on Wage Protection specifies that employers
shall not discriminate between female and male workers
in determining the rates of remuneration for work of
equal value.

The law also provides protection to female workers.
Employers are prohibited from dismissing female
workers due to marriage, pregnancy or childbirth.”” In
addition, Article 83 of Law No. 13 of 2003 concerning
Manpower states that employers are under an obligation
to provide proper opportunities to breast-feeding

mothers, and such workers must be allocated time to
breast-feed their babies if that must be performed during
working hours. Keeping in consideration the biological
needs of women, menstrual leave is also provided twice
amonth.” Furthermore, for night shifts, female workers
are to be accorded roundtrip transport, nutritious food,
and security at the workplace.! The state also prohibits
gender-based differentials in the pensionable age.”

But in practice female workers’ rights and interests may
be affected due to discriminatory employment practices
and regulations. According to the 2010 Government
report, female workers are often underrepresented in the
workplace, and are more likely to work part time or to
work long hours. The sectors with the greatest female
representation — agriculture and the informal sector — are
less regulated and more poorly paid than other sectors.®

To eliminate discrimination against women in
health care

Contrary to CEDAW’s requirement, abortion is a
criminal offence under the Penal Code of Indonesia.* As
a consequence, women are forced to resort to clandestine
and unsafe abortion methods. Accordingto one estimate,
complicated abortion is believed to be responsible for 15
per cent of the maternal mortality rate.®

To eliminate discrimination against women in
economic and social life

In accordance with CEDAW ’s benchmarks, Indonesian
women’s social and economic rights are secured in the
public sector. Civil servants, both men and women,
are entitled to equal family benefits such as the right to
health and medical insurance. Women public servants
are entitled to expenses for up to two deliveries. They
also have equal rights to open bank accounts, to seek
loans and to make deals with their business partners
without the consent of their husbands.* However,
the Government has not been able to enforce such
provisions for all private enterprises. The lack of
enforcement in the private sector can cause economic
hardships among informal workers.

To eliminate discrimination against rural women

Indonesia has adopted numerous legal measures that
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aim to protect due rights of rural women. Affirmative
action includes provision for the creation of a conducive
and fair climate for women and men engaged in
small and medium enterprises.” In compliance with
CEDAW, the 2003 state’s Poverty Eradication Policy
espoused principles of community empowerment
through improved access to economic resources and the
social security system for victims of social conflict. The
Policy benefits rural women directly. However, certain
laws discriminate and undermine their due rights.
The Foreign Investment Act 2007 may pose a threat
to women’s access and control over natural resources.
According to its provisions, foreign firms are granted
usufruct rights to exploit water resources for a period of
95 years. This has serious implications for the economic,
social and political rights of rural women. A civil society
group maintains that the law may ‘preserve the poverty’
of rural women.*® They, in comparison to rural men,
are considered to have less economic power, restricted
control over assets and limited political voice.

To accord women equality before the law

CEDAW’s

Constitution of the Republic of Indonesia confers upon

In adherence to benchmarks, the
its citizen’s equality before the law and obligates the state
to respect the law, with no exceptions.”” Additionally,
the Indonesian Civil Code upholds equal legal capacity
of both men and women. Article 5 (1) of Law No. 39 of
1999 concerning Human Rights states that everyone is
recognized as an individual and has the right to demand
and obtain equal treatment before the law as befits his or
her human dignity. Women have equal rights to sue and
claim relief from the civil courts.® Furthermore, poor
suspects are provided free legal aid.>!

However, women do face discrimination in accessing
the civil justice system. Married women are barred from
being acting executors of wills.”> What is more, the
domicile provision of the Civil Code is discriminatory
in nature. Article 21 of the Indonesian Civil Code,
1847, stipulates that married women shall not have any
residence other than that of the husband.>

To eliminate discrimination against women and accord
equality to them within marriage and family relations

In Indonesia, family matters are mainly determined by

Marriage Law No 1 of 1974. In conformity with the
Convention, the Marriage Law grants equal rights to
both men and women to enter into a marriage contract
and their full consent is an essential prerequisite for a valid
marriage. Article 6 (1) of the Marriage Law stipulates
that men and women have equal rights to enter into
marriage and the mutual consent of parties is required.
Marriage registration is compulsory. Article 2 (2) of the
Law stipulates that each marriage shall be entered in a
register that conforms to the statutory regulations.

During marriage, spouses have the freedom to enter
into all transactions. They have equal rights to acquire,
manage and dispose of their marital property. Article
35 (1) of the law stipulates that property acquired
during marriage shall become joint property. However,
under Article 35 (2) property brought into a marriage
by the husband and the wife and property acquired by
cither of them as a gift or by inheritance shall remain
under their respective control. But in non-compliance
with CEDAW,, the law allows polygamy on the basis
of certain grounds. Article 4 (2) of the Marriage Law
provides reasons for practicing polygamy which may be
based on spousal inability to carry out responsibilities
as a wife, any physical disability, or inability to bear
a child.

In the case of a divorce, the court authorizes the husband
to pay alimony and living expenses to his ex-wife.
However, there is no sanction if the husband does not
fulfil his obligation. This causes economic hardships
for the ex-wife, especially when she does not have any
individual income.

Despite certain legal safeguards, the Marriage Law has
provisions which infringe the marital rights of women. A
man is perceived as the protector and ‘head’ of the family,
while the wife is considered a ‘mother’ of household.
The discriminatory division of roles between spouses
restricts women’s freedoms and marital rights. The
divorce decree is granted by the court only after it has
unsuccessfully endeavored to reconciliate the parties. As
noted above, the law also allows polygamy, which causes
economic insecurities, social and psychological strain
amongst the married women. The law also discriminates
between the inheritance rights of a son and a daughter.
As stipulated, a son’s share in inheritance is two-thirds
while the daughter’s share is one-third.**
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2.2 Assessment of National Legislation for Gender Equality

Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.1 Does the Constitution
guarantee fundamental
human rights and freedoms
to men and women equally
including the political,
economic, social, cultural,
civil or any other field?

Yes

The Constitution of the Republic of
Indonesia 2002 upholds fundamental
freedoms and rights of its citizens.

Article 28D states ‘Every person
shall have the right of recognition,
guarantees, protection and certainty

before a just law, and of equal treatment
before the law’>

Article 27 (1) states ‘All citizens
shall be equal before the law and the
government and shall be required to
respect the law and the government
with no exceptions.

The indicator requires that the
upholds
fundamental rights and freedoms in

different spheres.

Chapter XA on Human Rights,
covering Articles 28A-28], upholds
fundamental freedoms and rights of
all citizens. The fundamental rights
conferred include right to citizenship
(Article 28D (4); right to life (Article
28A); and right to work and humane
livelihood (Article 27 (2).

In addition to this, Law No. 39 of
1999 on Human Rights, Article 1 (3)

acknowledges equal rights between
men and women in law and civic life.

constitution women’s

1.2 Is there constitutional
guarantee of substantive
equality between men and
women?

Partial

The Constitution of the Republic of
Indonesia, Article 27 (1) stipulates that
all citizens are ‘equal before the law’.

The indicator requires expressed
constitutional provision on substantive
equality.

Although the Constitution of the
Republic of Indonesia confers equality
before the law, it does not have any
provision on substantive equality — of
access and results.

1.3 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of sex/gender?

Yes

The Constitution of the Republic of
Indonesia, Article 28 (I) 2 states ‘every
person shall have the right to be free
from discriminatory treatment based
upon any grounds whatsoever and shall
have the right to protection from such
discriminatory treatment.

This indicator requires that the
constitution has expressed anti-
discrimination provisions.

1.4 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of marital status?

Yes

The Constitution of the Republic of
Indonesia, Article 28 (I) 2.

Compliance with this indicator requires
that there be constitutional provisions
on non-discrimination on the grounds
of marital status — unmarried; married;
single etc.

1.5 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of sexual orientation?

Yes

The Constitution of the Republic of
Indonesia Article 28 (I) 2.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator Compliance | Relevant Legislation Comments
1.6 Does the Constitution Yes The Constitution of the Republic of
contain an anti-discrimi- Indonesia Article 28 (I) 2.
nation clause on the ground
of HIV status?
1.7 Does the Constitution Yes The Constitution of the Republic of | In addition to the constitutional
contain an anti-discrimi- Indonesia Article 28 (I) 2. provisions, Law No. 39 of 1999 on
nation clause on the grounds Human Rights Article 42, states ‘In
of disability? the event of old age, physical and/or
mental disability, every citizen has the
right to special care, education, training
and assistance at the expense of the
state, ensuring an existence worthy
of human dignity, and building his/
her self confidence and capacity to
participate in the life of nation, state
and society’
1.8 Does the breadth of Yes Law of the Republic of Indonesia, No. | This indicator requires that the
anti-discrimination clauses 39, 1999 concerning Human Rights, | constitutional provision on non-dis-
encompass direct and Article 1 (3) defines discrimination as | crimination prohibits both direct and
indirect discrimination? ‘discrimination means all limitations, | indirect acts of infringement.
affronts or ostracism, both direct and
indirect, on grounds of differences in
religion, ethnicity, race, group, faction,
social status, economic status, sex, lan-
guage, or political belief, that results in
the degradation, aberration, or eradi-
cation of recognition, execution, or
application of human rights and basic
freedoms in political, economic, legal,
social, cultural, or any other aspects of
life’>
1.9 Does the anti-discrimi- Yes The Constitution of the Republic | Compliance with this indicator

nation clause bind public
authorities and institutions?

of Indonesia 2002, Article 28 I (4)
states ‘the protection, advancement,
upholding and fulfilment of human
rights are the responsibility of the state,
especially the government.

requires that the constitution has a
provision that binds public institu-
tions to follow the principle of non-
discrimination.

Law No. 39 on Human Rights 1999
Article 71 states “The government shall
respect, protect, uphold and promote
human rights, as laid down in this Act,
other legislation and international law
concerning human rights ratified by the
Republic of Indonesia.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.10 Does the anti-discrimi-
nation clause bind all per-
organizations or
enterprises?

sons,

Yes

Constitution of the Republic of
Indonesia 2002 Article 28D (1)
stipulates ‘every person shall have
the right of recognition, guarantees,
protection and certainty before a just
law, and equal treatment before the law’

Law No. 39 on Human Rights 1999,
Article 17 stipulates ‘everyone without
discrimination, has the right to justice
by submitting applications, grievances,
and charges of a criminal, civil, and
administrative nature, and to a hearing
by an independent and impartial
tribunal’

The indicator requires that there be
a constitutional provision that binds
both public and private sectors to
follow non-discriminatory rules and
regulations.

1.11 Are sanctions imposed
for breach of anti-discri-
mination provisions?

Compliance with this indicator
requires that there be legal provision
that imposes sanctions — fines, apologies
or loss of government contracts and
remedies such as compensation and
injunctive relief — in case of breach of
anti-discrimination provisions.

1.12 Are there specific
domestic violence offences

in the criminal law legis-
lation (Penal Code)?

Yes

Under the 2004 Law regarding
Elimination of Violence in Household,
it is a criminal offence to ‘use physical
violence, psychological violence, sexual
abuse’ against a family member. It
recognizes marital rape and contains
legal provisions for victims’ protection
and rehabilitation programmes.”’

Article 1 (1) of the Law states ‘violence
in the household shall be any act against
anyone, particularly women, bringing
about physical, sexual, psychological
misery or suffering, and/or negligence
of household, including threat to
commit an act, forcing, or seizure of
freedom in a manner against the law,
within the scope of the houschold.

This indicator requires that there be
specific laws or Penal Code provision
on domestic violence.

Law No. 23 of 2004 on the Flimination
of Domestic Violence in Household
applies to all citizens of Indonesia,
including persons from military
circles and the police. However, if the
perpetrator is still active personnel of
the military and/or police circles, he/
she is to be tried in a military and/or
police tribunal. If the perpetrator is
already retired from the military and/
or police circles, he/she is to be tried in
a Court of Justice.

1.13 Is stalking a criminal
offence?

No

There is no specific definition of

stalking provided in the Penal Code.

This indicator requires that any
harassment act — including stalking —
be criminalized.
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Atrticle 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.14 Is a restraining order
available in situations of
sexual and domestic violence
regardless of marital status?

Yes

Law No. 23 of 2004 regarding Elimi-
nation of Violence in Household,
Article 16 (3) confers upon the court
the power to issue restraining orders.

Article 16 (3) of the Law stipulates
‘within a period of 1x24 (one times
twenty-four) hours with effect from
the time of provision referred to in
paragraph (1) the police shall be obliged
to request a protection instruction
ruling from a court.,

Compliance with this indicator
requires that the law provide civil
remedies — restraining orders — to
ensure effective protection of women
against violence. Such remedies should
be available to women irrespective of
their marital status.

1.15 Is there mandatory
prosecution for domestic
violence offences?

Partial

Law No. 23 of 2004, regarding
Elimination of Violence in Household
warrants a complaint in cases of physical
violence (Article 51); psychological
violence (Article 52); and sexual

violence (Article 53).

Domestic violence is not a private
matter and must be treated as a criminal
offence by law enforcement agencies.
The indicator requires that the law stip-
ulate provisions on mandatory prosecu-
tion of perpetrators.

Domestic violence is an offence which
warrants a complaint under Indonesia’s
law. The law prohibits violent acts
against women. But in reality it is
reported that cases of violence are often
covered up or tacitly condoned.”®

1.16 Does the criminal
legislation contain a broad
range of sexual assault
offences graded on the basis
of seriousness to the victim?

Yes

The Penal Code of Indonesia, 1999
defines several offences: rape (Article
285); harassment (Article 284);
physical violence (Article 89); abuse
(Article 351-354).°

Women and girls can be sexually abused
in several ways. Compliance with this
indicator requires that any unwanted
sexual contact be unlawful. It is essential
to incorporate into criminal law a wide
range of sexual assault offences.

1.17 Does the definition of
rape and/or sexual assault
offences include penetration
of non-penile objects into
anus, vagina and mouth?

No

This indicator requires that the legal
definition of rape not be restricted to
penile penetration only. It should take
into account all forms of sexual abuse.

1.18 Is there an offence of
incest for girls and women?
If there is no offence of incest
then there is full compliance
with this indicator.

The Penal Code’s provision, Article
294 (1) on incest does not make any
distinction between a victim and the
perpetrator. It stipulates that ‘any
person who commits any obscene act
with his under age child, step child or
foster child... shall be punished by a

maximum imprisonment of seven years’.

Ideally the law on incest should make a
clear distinction between a victim and
the perpetrator. This indicator requires
that under no circumstances victims
of an incestuous sexual encounter
(girls and women) be charged with an
offence.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.19 Have the terms inde-
cency, carnal knowledge,
defilement and insulting
modesty been removed from
the criminal legislation?

No

The terms such as carnal knowledge
(Article 286) are still part of the Penal
Code of Indonesia 1999.

The use of such language in place of
appropriate legal terminology may
depict female victims as damaged
or tarnished by the sexual offences.
Compliance with this indicator
requires that such terms be removed
and replaced, and that the focus be
placed on invasion of women’s personal
integrity.

1.20 Is consent specifically
defined in the criminal legis-
lation outlining coercive cir-
cumstances?

Yes

Articles 285, 286 and 287 of the
Penal Code 1999 outline coercive
circumstances. They may involve:
using force or threat of force;
carnal knowledge of a woman who
is unconscious or helpless; carnal
knowledge of a woman presumed to
be below 15 years of age etc.

Consent is used as a defence in cases of
rape and other sexual offences. There
can be doubt as to what circumstances
constitute consent. The indicator
requires a statutory definition of
consent in the criminal law. The legal
provision must include wide-ranging
circumstances that may induce an
unwilling consent.

1.21 Is there a legislative
prohibition on the use of
prior sexual conduct to
establish consent?

No

The admission of the prior sexual
history of the victim is a discriminatory
procedural rule. It is based on the
assumption that promiscuous women
are more likely to have consented to
sexual acts. The indicator requires that
such provision be removed.

1.22 Is there a legislative
prohibition of the require-
ment for corroboration?

No

Under Law No. 23 of 2004 regarding
Elimination of Violence in Household,
one witness is required to penalize the

offender.

Article 55 provides ‘as one of the
legitimate instruments of proof, the
testimony of a victim witness alone shall
be adequate to prove that the accused
is guilty if accompanied with another
legitimate instrument of proof”

The discriminatory legal requirement
of independent evidence is used by
some courts. It is based on the suppo-
sition that it is dangerous to convict the
accused on the basis of uncorroborated
evidence. Compliance with this indi-
cator requires removing this legal pro-
vision from the Penal Code.

1.23 Is there a legislative
prohibition of the require-
ment for proof of resist-
ance?

No

The procedural rule of proof of
resistance may be used by courts to
determine consent. It implies victims
of sexual assault must establish that they
have physically resisted the perpetrator
or otherwise consent may be inferred.
The indicator requires removing this
discriminatory rule from the Penal

Code.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.24 Is there a defence of
honest and reasonable belief
that the victim is of legal
age? If there is no defence of
honest and reasonable belief
then there is full compliance
with this indicator.

No

Penal Code 1999, Article 287-1 states
‘the defence is available to a perpetrator
in case the complainant is above fifteen
years.

Penal Code 1999 Article 287-2 ‘in
addition a prosecution charge shall
be initiated only by the complainant
unless the victim has not reached the
age of twelve years.

The legal provision of honest and
reasonable belief that the victim is of
legal age is discriminatory. It can be
used by a perpetrator to argue that
he honestly believed the victim was
of legal age. This provision puts the
onus on the victim rather than on the
alleged perpetrator to reveal the age.
The indicator requires removing this
discriminatory legal provision.

1.25 Is a defence of consent
disallowed in relation to a
victim under 18?

Partial

Based on the Act of the Republic of
Indonesia No. 23, 2002 on National
Child Protection, a person below 18
years is considered a child.®®

Compliance with this indicator
requires that consent of a victim, below
18 years, be disallowed as a defence.

A legal inconsistency stand in the way
of effective implementation of the legal
provisions. Under the Penal Code,
defence of consent is allowed in relation
to avictim above 15 years. However Act
2002 on National Child Protection sets
18 years as the age of consent. This
contradiction between the two laws
may lead to varied interpretation and
weakens the case of the rape victims.

1.26 Is there an exemption
from prosecution for marital
rape? If yes, then there is
no compliance with this
indicator.

Partial

Law No. 23 of 2004 on regarding
Elimination of Violence in Household,
Article 8 (a) covers ‘sexual violence
include forcing sexual intercourse
carried out against an individual living
within the scope of the household.

This indicator requires that marital rape
be made unlawful and legal provisions
be stipulated accordingly.

There is no direct provision on marital
rape under the 2004 Law on the
Elimination of Domestic Violence.
Further, marital rape is not a criminal
offence under Indonesia’s Penal Code.

1.27 Is there mandatory pro-
secution for sexual offences?

This indicator requires that there be
mandatory legal provisions to punish
and redress the wrongs committed
against female victims of sexual abuse.

1.28 Is bail unavailable
for sexual offences if this
presents arisk to the victim?

This indicator requires that bail not
be granted to the accused if he poses a
potential threat to the female victims.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.29 Are there minimum
sentences for sexual offences?

Yes

Law No. 23 of 2004 regarding Elim-
ination of Violence in Household,
Article 46 stipulates ‘anyone com-
mitting sexual violence shall be pun-
ished by imprisonment of not longer

than 12 years, or fine of not more than
36.000.000 million rupiah’

Compliance with this indicator requires
that the law impose minimum sen-
tences for sexual offences.

1.30 Is there a provision
in the criminal legislation
which states that customary
practices of forgiveness shall
notaffect criminal prosecu-
tion or sentencing?

The indicator requires that customary
practices not be used as justification to
reduce or withdraw sentences or not to
prosecute the perpetrator of a crime.

1.31 Is there legislative pro-
vision for compensation
for victims of sexual and
domestic violence?

Partial

Law No. 21 of 2007 on the Eradication
of the Criminal Act of Traflicking
in Persons stipulates a provision on
receiving restitution.

Article 8 (1) of the Law states ‘every
victim of a criminal act of trafficking
in persons or his/her beneficiary is
entitled to receive restitution. The
victim can claim compensation for
loss of assets or income; suffering;
cost of medical and/or psychological
treatment; and/or other losses suffered
by the victim arising from the criminal
act of trafficking in persons.

Compliance with this indicator
requires that law include compensatory
measures for victims of sexual abuse.

Law No. 21 of 2007 is restricted to
victims of human trafficking and does
not provide compensatory relief in
cases of domestic violence.

1.32 Does the criminal
legislation allow for infan-
ticide to replace a charge of
murder or man slaughter?

The Indonesian Penal Code 1999,
Article 341 criminalizes infanticide.
The maximum punishment for this
crime is seven years of imprisonment.

In the event that a mother causes the
death of her child of 12 months or
less, she should not be charged with
manslaughter or murder. The indicator
requires that such accused be charged
with infanticide as this charge prescribes
reduced sentences.

1.33 Does the definition of
infanticide include environ-
mental and social stresses?

No

The indicator requires that the defence
of infanticide not be solely grounded
on failure to recover from post-partum
depression. It should also be linked to
environmental and social stresses.
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Article 3: Guarantee of Basic Human Rights and Fundamental Freedoms

Indicator

Compliance

Relevant Legislation

Comments

3.11Is there legislation estab-
lishing a national human
rights machinery charged
with promoting and pro-
tecting human rights inclu-
ding women’s rights?

Yes

The National Commission on Human
Rights was established through the
Presidential Decree No. 50 of 1993. ¢!

Law No. 39 of 1999, Article 75 on
Human Rights defines the functions of
the National Commission on Human
Rights: develop conditions conducive
to the execution of human rights in
accordance with Pancasila, the 1945
Constitution, the United Nations
Charter, and the Universal Declaration
of Human Rights; to improve the
protection of human rights in the
interest of the personal development of
the Indonesian people as a whole and
their ability to participate in various
aspects of life.

This indicator requires that legally
competent national tribunals and other
public institutions be established to
uphold women’s rights.

Other legal safeguards on women’s
human rights include the 2005
Presidential Decree on the National
Commission on Violence against
women. Article 2a and 2b stipulates
the functions of the Commission:
develop an environment conducive to
the elimination of all forms of violence
against women and the enforcement of
women’s human rights in Indonesia;
strengthen efforts to prevent and
address violence against women and
to protect women’s human rights.®*

3.2 Is there legislation estab-
lishing a body to monitor
the implementation of
non-discriminatory law and
policy for the advancement
of women?

Yes

The vision of the Ministry of Women
and Child Protection of the Republic of
Indonesia is to ‘achieve gender equality
and child protection’®

The mission of the Ministry is to:
encourage manifest gender responsive
policies and child care for improving
quality of life and protection of women,
and the fulfillment of rights of the
childs growth and protection from
violence.

This indicator requires that a specific
law be enacted to establish a national
body for the advancement of women’s
interests and legal rights.

The Women Parliamentarians Caucus
was established in 1999 to promote
a gender perspective and the human
rights of female parliamentarians.®*
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Article 4: Acceleration of Equality between Men and Women

Indicator

Compliance

Relevant Legislation

Comments

4.1 Does the Constitution
contain a temporary special
measures provision?

Yes

The Constitution of the Republic
of Indonesia 2002, Article 28H (2)
stipulates ‘every person shall have the
right to receive facilitation and special
treatment to have the same opportunity
and benefit in order to achieve equality
and fairness.

Law No. 2 of 2008 on Political Parties,
Article 2 (2) stipulates ‘the formation
and establishment of a Political Party
... must include 30 per cent women’s
representation.

Law No. 10 of 2008 on General Elec-
tions, Article 53 states ‘the list of pro-
spective candidates shall contain a
minimum 30 per cent representation
of women’. Article 55 (2) stipulates ‘In
the list of prospective candidates ... in
every three prospective candidates there
shall be at least one female prospective
candidate’.

Compliance with this indicator requires
that there be a constitutional provision
on temporary special measures for
advancing women’s political, economic,
social and legal rights.

On 23 November 2008, the
Constitutional Court ruled that
Article 214 of Law No. 10 of 2008 is
not in line with the Constitution of the
Republic of Indonesia, and therefore
was annulled. The Article 214 allowed
parties to determine their representa-
tives in legislative bodies based on
numerical order system of seat distri-
bution.

The Court ruling now requires political
parties to assign legislative seats to
candidates who win the most votes.
There is an opinion that allocating
women specific seats is undemocratic.
The court’s ruling may damage women’s
chances of winning seats because of
their limited political exposure and
poor financial support.”

4.2 Are special measures
exempt from discrimi-
nation on the grounds of
sex, marital status, sexual
orientation, disability and
HIV status?

No

This indicator requires that special
measures be exempt from constitutional
provisions on non-discrimination. A
special measure adopted to redress legal
inequities against women should not
be challenged on the grounds that it
discriminates against men.
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Article 5: Sex roles and Stereotypes

Indicator

Compliance

Relevant Legislation

Comments

5.1 Is there a provision in Yes
the Constitution which
gives precedence to a
constitutional guarantee
of equality if there is a con-
flict between custom and
equality law?

The Constitution of the Republic
of Indonesia, Article 18B (2) states
‘the state recognizes and respects
traditional communities along with
their traditional customary rights as
long as these remain in existence and
are in accordance with the societal
development and the principles of
the Unitary State of the Republic of
Indonesia, and shall be regulated by

law’,

Compliance with this indicator
requires that constitutional provisions
on equality prevail over discriminatory
customary laws and practices.

Despite efforts, women’s sex roles and
stereotypes remain major challenges to
the implementation of the Convention.
In this regard, the Indonesian Govern-
ment has taken many measures which
include establishing additional Gender
Study Centres (WSC) and strength-
ening existing centres. These centres
provide inputs and recommendations
for the formulation of policies and
programmes at the local and national
levels.®

Article 6: Exploitation of Women

Indicator Compliance | Relevant Legislation Comments
6.1 Is the act of soliciting No According to the Indonesian Penal | This indicator requires that sex work
decriminalized? Code 1999, Article 296 soliciting is | be decriminalized.
prohibited.
6.2 Is aiding and abetting No This indicator requires that brothels
consensual acts of soliciting and third parties who facilitate sex work
decriminalized? not be criminalized for their activities
where the worker has reached age of
majority.
6.3 Isit a criminal offence to Yes Penal Code 1999, Article 297 specifies | This indicator requires that procuringa
procure any woman without ‘trade in women and minors of the male | girl below 18 years be unlawful.
consent or any girl under sex shall be punished by maximum
182 imprisonment of six years.
6.4 Does employment legis- No The indicator requires that sex workers

lation including occupational
health and safety legislation

protect sex workers?

be granted the same rights as other
workers. They should be covered by
relevant employment laws and be in
a position to enjoy benefits and equal
legal protection from exploitation.
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Indicator

Compliance

Relevant Legislation

Comments

6.5 Is the trafficking of

women prohibited?

Yes

The Law of the Republic of Indonesia
on the Eradication of Criminal Act of
Trafficking in Persons, 2007 prohibits
human trafficking.”

This indicator requires that all forms of

human trafficking be declared unlawful.

It is reported that Indonesia serves as
a source, transit and receiving country
of trafficking in persons. Based on the
Indonesian Migrant Workers Con-
sortium estimate, there are 1,000,000
Indonesian migrant workers and about
20 per cent are trafficked each year.®®

The lack of training for police and court
officials on gender and the specifics of
gender-based crimes, including human
trafficking may prevent successful
prosecution of perpetrators.’

6.6 Is sex tourism prohib-
ited?

Yes

The Law of the Republic of Indonesia
on the Eradication of Criminal Act of
Trafficking in Persons 2007 prohibits
human trafficking.

This indicator conveys the sense that sex
tourism is a form of sexual exploitation

that therefore should be made unlawful.

for political representation?

Human Rights, stipulates ‘women have
the right to select and be selected and
appointed to an adequate job, position
or profession, in line with prevailing
law’.

Indicator Compliance | Relevant Legislation Comments
7.1 Is there an equal right Yes Law No. 39 on Human Rights 1999, | This indicator requires that women
to vote? Article 43 (1) stipulates ‘every citizen | have an equal right to suffrage.
has the right to vote and be voted for
in general elections.
7.2 Is there equal eligibility Yes Law No. 39 0f 1999, Article 48 (1) on | This indicator requires that women

have equal eligibility rights to political
representation.

In the 2009 elections, women’s repre-
sentation in national legislative body
has increased from 11.6 per cent in the
2004 elections to 18.2 per cent.
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Article 7: Political and Public Life

Indicator

Compliance

Relevant Legislation

Comments

7.3 Is there legislative pro-
vision for minimum quotas
of women in Parliament?

Partial

Law No. 2/2008 regarding Political
Parties and Law No. 10/2008 on
General Elections requires 30 per cent
quota for female legislative candidates.

This indicator requires that special
measures, such as quotas, be adopted
to promote women’s participation in

the political sphere.

As a setback to women’s political
representation, the Constitutional
Court’s verdict, in 2008, amended
voting pattern from the order number
system to majority vote in the legislative
election. The decision dismantled the
mechanism of a zipper’ system in which
for every three candidates fielded by
political parties, at least one had to be
awoman. The non-compulsory quota
of 30 per cent women as candidates on
the open ballot remains in place.

Certain discriminatory local regula-
tions and bylaws might hinder wom-
en’s political participation. It is reported
that 154 such regulations do exist
in Indonesia. Restriction on wom-
en’s mobility and morality are some
of the limitations imposed by these
regulations.

Such limitations restrict women’s equal
access to political opportunities at the
local levels and may also hinder the
decentralization process.”

7.4 Do women have an Yes
equal right to participate in
NGOs?

Law No. 39 of 1999 on Human Rights,
Article 24 (2) states ‘every citizen or
group has the right to found a political
party, non-government organization, or
other organization, in order to take part
in the government or administration of
the state and nation, for the purpose
of protecting and promoting human
rights, according to prevailing law’

This indicator requires that women
should have equal opportunities to par-
ticipate in non-governmental organi-
zations.

7.5 Is there legislation (other Yes
than Charitable Societies
legislation) enabling NGOs
to register and mobilize to
promote the advancement
of women without political
interference?

There are no legal barriers.

This indicator requires that legal
provisions be stipulated allowing non-
government organizations to advocate
for women’s rights.
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Article 8: International Representation and Participation

Indicator

Compliance

Relevant Legislation

Comments

8.1 Do women have an
equal opportunity to
represent government at
international level and par-
ticipate in the work of inter-
national organizations?

Yes

The country was led by a female
President during the term 2001-2004.

Some women also held prominent
positions at international levels
as members of the UN CEDAW
Committee (in 1987-1990, 1995-
1998, and 2001-2004); as President of
the International Council of Women
(ICW), in the early 90’s for one term;
Member of the Board of Trustees
UNINSTRAW, 1985-1991 etc.

The indicator requires that women
should have an equal right to represent
government at international levels
and to participate in the work of
international organizations.

However, women’s representation and
participation at international level
is limited. The 2009 Department
of Foreign Affairs data shows the
percentage of its women employees is
30 as compared to 70 per cent of its
male staff.”! Indonesia has only 7.1 per
cent female ambassadors.”?

Article 9: Nationality and Citizenship

Indicator Compliance | Relevant Legislation Comments
9.1 Do women have an equal Yes Law No. 39 0f 1999 concerningHuman | Nationality rights affect women’s right
right to acquire, change or Rights, Article 26 (1) states ‘everyone | to vote, stand for public office, choice of
retain their nationality? has the right to obtain, change, and | residence and access to public services.
maintains his/her nationality’ This indicator requires that women
have equal rights to acquire, change or
retain their nationality.
9.2 Does marriage to an No The Law of the Republic of Indonesia, | This indicator requires that in the event

alien or change of husband’s
nationality affect a wife’s
nationality? If there is no
change to a wife’s nationality
after marriage, then there is
full compliance with this
indicator.

Act No 12, on Citizenship 2006,
Article 26 (1) concerning Citizenship
stipulates: ‘female citizens of the
Republic of Indonesia who marry
male citizens of foreign nationality
will automatically lose their Indonesian
citizenship if by law of her husband’s
country; the citizenship of the wife will
follow that of the husband as a result of

their union’”?

of a woman’s marriage to a foreign
national, her autonomy and independ-
ence should not be compromised.

Women’s right to equal nationality
is restricted due to certain discrimi-
natory provisions of the 2006 Law
on Citizenship. As per Article 26, an
Indonesian woman married to foreign
national may lose her nationality in
case she fails to declare the desire to
retain her Indonesian nationality in
due time.”* In order to overcome this
barrier, Indonesian embassies should
enhance their access and outreach to
Indonesian women who live abroad.
This will enable them to inquiry their
status in accordance with the Law.
Apart from discriminatory provisions,
there are also certain legal gaps in Law
12/2006. It does not yet address citi-
zenship issues of women who are facing
migration problems or are currently

being trafhcked.”
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Article 9: Nationality and Citizenship

Indicator Compliance | Relevant Legislation Comments
9.3 Do both spouses have Yes The Law of the Republic of Indonesia, | Laws, in some cases, may deny non-
equal rights to residency, ActNo 12, on Citizenship 2006, Article | national husbands automatic residency
citizenship and employ- 8 allows a non national husband and | or citizenship rights. The indicator
ment when married to a wife to acquire Indonesian nationality. | requires that such legal restrictions be
non-national? removed.
9.4 Do both spouses have an Yes The Law of the Republic of Indonesia | This indicator requires that men and
equal right to determine the Act No 12, on Citizenship 2006, | women have equal rights to determine
nationality of children? Article 4, states Indonesian citizens | the nationality of their children. Any
are: (c) a child born from a legitimate | law under which children automatically
marriage of an Indonesian citizen father | acquire the nationality of their father
and a foreign citizen mother; (d) achild | but not their mother is discriminatory.
born from a legitimate marriage of a | espite of equal rights to determine
foreign citizen father and an Indonesian | 1. 12vion ality of children, women may
citizen mother. face de facto challenges. It is reported
that many women face difficulties in
obtaining birth certificates for their
children. The affected group may
include: women who give birth out
of wedlock; women in unregistered
religious/traditional marriages; poor
or marginalised women who may
themselves not have a birth certificate
or an identity card, or the money to pay
for obtaining a birth certificate. This
may restrict mother and child’s right
to obtain access to public services.”®
9.5 Do women have an equal Yes Women can obtain passportsand other | This indicator requires that women
right to obtain a passport? travel documents independently. have equal rights to obtain a passport.
There should be no legal restrictions —
such as a requirement for the husband’s
consent — imposed on them.
Article 10: Education
Indicator Compliance | Relevant Legislation Comments
10.1 Does the legislation Yes The Act of the Republic of Indonesia | This indicator requires that legal pro-

guarantee women and girls
equal access to education?
Do women and girls have
equal access to education?

No. 20, 2003 on the National Educa-
tional System, Article 5 (1) states ‘every
citizen has equal rights to receive a good
quality education’

Article 6 (1) of the Act on National
Educational System 2003 stipulates
that every citizen of the age of seven
to 15 years is obliged to undertake basic
education.

The Article 7 stipulates that every child
is entitled to free primary education.”

visions allow women and girls equal
access to all forms and levels of educa-
tion.

Contrary to these legal requirements,
women’s and girls’ access to education
may be limited. For instance, in rural
communities, boys may be given prefer-
ence over girls’ education. Factors such
as poverty, expensive transportation
and early marriages may restrict girls’
access to education opportunities.”®
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Article 10: Education

Indicator Compliance | Relevant Legislation Comments
10.2 Is there legislation that Yes The constitution provision stipulates | This indicator requires legal provisions
creates special measures for ‘every person is entitled to special | onaffirmative action for women in the
the advancement of women treatment to achieve equality and | field of education.
in education? fairness. As per the constitutional requirement,
a number of temporary special meas-
ures have been undertaken for gitls.
They include quotas, fellowships and
subsidies at all levels including guaran-
teed admission for girls to schools and
institutions of higher education. 7’
10.3 Is there compulsory Yes The Act of the Republic of Indonesia | This indicator requires that legal
primary education for girls No. 20,2003 on National Educational | provisions be enacted on compulsory
and boys? System, Article 6 (1) stipulates that that | primary education for all.
every citizen of the age of seven to 15
years is obliged to undertake basic
education.
10.4 Is there compulsory No The indicator requires that there
secondary education for be legal provision on compulsory
girls and boys? secondary education for boys and girls.
10.5 Is family life (re- No The indicator requires that there be legal
productive and sexual provisions for family life education. It
health) education compul- should be a compulsory subject during
sory in schools? secondary schools.
10.6 Is there a legislative No This indicator requires that there not
prohibition of expulsion be any legal barrier to pregnant girls’
from school because of right to pursue education in schools.
pregnancy?
Article 11: Employment
Indicator Compliance | Relevant Legislation Comments
11.1 Are there anti-discrimi- Yes The Constitution of the Republic of | The indicator requires that labour laws

nation provisions in employ-
ment legislation on the
grounds of sex, marital
status, disability, pregnancy,
and sexual orientation and
HIV status with sanctions?

Indonesia 2002, Article 28 (2) clearly
stipulated that every citizen has the
right to work and make a living.

Act of the Republic of Indonesia No. 13,
2003 concerning Manpower, Article S
stipulates ‘any manpower (worker) shall
have the same opportunity to get a job
without discrimination’?°

grant female workers the same employ-
ment rights, opportunities, choices and
benefits as men. Appropriate sanctions
should also be imposed in the event of
violation of female workers’ rights.
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Article 11: Employment

Indicator

Compliance

Relevant Legislation

Comments

11.2 Are there special
measures provisions for the
advancement of women in
employment?

Yes

Law No. 39 of 1999 concerning Human
Rights, Article 49 (1) states ‘women
have the right to select, be selected and
appointed to an adequate job, position
or a profession, in line with prevailing
law’.

Act of the Republic of Indonesia
No. 13, 2003 concerning Manpower,
Article 81 (1) provides for menstrual
leave two days (the first and second day
of menstruation) in a month.

This indicator requires legal provisions
allowing affirmative action — quota,
preferential treatment during recruit-
ment, legal protection to pregnant
workers — for female workers. This aims
to redress past discrimination against
them and also to promote substantive
equality in the sphere of employment.

11.3 Do women enjoy
equal conditions of
work including leave,
superannuation  and
Workers Compensation?

Yes

The Government Regulation No. 8
of 1981 on Wage Protection provides
that employers shall not discriminate
between female and male workers in
determining the rates of remuneration
for work of equal value.

The circular letter of the Minister of
Manpower No. 04 of 1988 prohibits
discrimination between men and
women in collective labour agreements,
including gender-based differentials for
pension-age and the provision of health
care for workers and their families
(unless the husband is working in the
same enterprise and is already covered).

This indicator requires that female
workers be provided with the same
working conditions as other employees
— leave entitlements;
benefits and compensation. Labour
laws, at times, fail to protect the legal
interest of domestic workers, casual
workers or part-time workers.

retirement

State pronouncements hold that
women are under-represented in the
workforce. They are more likely to
be working part-time or long hours.
They are also less likely to be self-
employed and half as likely as men
to be employers. The sectors where
women have the greatest representation
— agriculture and trade — are generally
less regulated and are less well paid than
other sectors.®!

11.4 Does the legislation
provide sexual harassment
protection from employers
and co-workers?

No

There is no specific law that deals
with problems of sexual harassment at
workplace.

The indicator requires specific legal
provisions that prohibit sexual harass-
ment at workplace.

11.5 Does the definition of
sexual harassment include
the breadth of unwanted
behaviours?

No

This indicator requires that a law on
sexual harassment at the workplace
include and define a comprehensive
range of unwanted behaviours.

11.6 Does the legislation
contain an equal pay pro-
vision?

Yes

The Government Regulation No. 8
of 1981 on Wage Protection provides
that employers shall not discriminate
between female and male workers in
determining the rates of remuneration
for work of equal value.

The indicator requires that legal pro-
visions uphold female workers’ right to
pay equal to that of male workers.
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Article 11: Employment

Indicator Compliance | Relevant Legislation Comments
11.7 Does the legislation No This indicator requires that
contain pay equity pro- employment law uphold the principle
visions? of ‘equal treatment in respect of work
of equal value’ (Article 11 (d) of
CEDAW).22

11.8 Does the legislation Yes The circular letter of the Minister of | This indicator requires that the law
provide for an equal retire- Manpower No. 04 of 1988 prohibits | allows for equal retirement age for
ment age? gender-based  differentials for | female and male workers.

pension-age.®
11.9 Are there restric- Yes The Act of the Republic of Indonesia | Protective laws that prohibit women
tions on women’s choice of No. 13, 2003 concerning Manpower, | from working in particular field of
employment? If there are Article 76 (3 and 4) safeguards the | employment or particular hours —
no restrictions on women’s rights of female workers engaged in | night shifts — are discriminatory. The
choice of employment, then night shifts. Entreprencurs are expected | indicator requires that such protective
there is full compliance with to arrange for their roundtrip transport, | legal provisions be removed.
this indicator. provide nutritious food and maintain

security at the workplace.

Ministerial Decree No. 04 of 1989

on night shifts of female workers

was repealed through the Ministerial

Decree 224/2003. Currently the

woman worker is not obliged to have

her husband/family consent to her

working at night.%
11.10 Does the legislation Yes Ministerial Regulation No. 3 of 1989 | The indicator requires that special legal

provide for health protection
during pregnancy?

prohibits employers from laying-
off women workers due to marriage,

pregnancy or childbirth.

Atrticle 2 of this regulation points out
that if, due to the characteristics of
the work, a pregnant worker cannot
perform her duties, the employer is
required to substitute duties without
compromising her rights in the
company. If the employer fails to
arrange for substitution of work, then
longer maternity leave must be given.

The Act of the Republic of Indonesia
No. 13, 2003 concerning Manpower,
Article 76 (2) prevents entrepreneurs
from employing pregnant women in
night shifts as this might be ‘harming
their own safety and safety of the baby’.
A doctor’s certificate is needed for
enforcing this prohibition.

protection measures be included in
employment laws for pregnant workers.
Such measures may include: breaks;
light work; time to attend medical

checks.
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Article 11: Employment

Indicator

Compliance

Relevant Legislation

Comments

11.11 Does the legislation
provide paid maternity leave
of not less than 14 weeks?

No

The Act of the Republic of Indonesia
No. 13, 2003 concerning Manpower,
Article 82 (1) grant three-month
maternity leave.

This indicator requires that legal
provision grant 14 weeks of maternity
leave to female workers in both public
and private sectors.

A female worker is entitled to a one-
and-a-half month period of rest before
the time at which she is estimated by an
obstetrician or a midwife to give birth
and another one-and-a-half month
period of rest thereafter.

11.12 Does the legislation
provide protection from dis-
missal because of pregnancy
or maternity leave?

Yes

The Act of the Republic of Indonesia
No. 13, 2003 concerning Manpower
Article 153 (1-¢) prohibits entrepre-
neurs from terminating female workers
on the basis of the worker being preg-
nant, giving birth, having a miscarriage,
or breast-feeding her baby.

Paragraph (2) of the Article states that
any termination that takes place for that
reason shall be declared null and void by
law and the employer shall be obliged to
re-employ the affected worker.

This indicator requires that employment
law provide legal protection to female
workers against dismissal due to
pregnancy or maternity leave.

11.13 Does the legislation
guarantee the provision of
childcare by employer or
state?

The indicator requires that legal
provision obligate the employer or
the state to adopt special childcare
measures for female workers.

11.14 Does the legislation
provide reasonable nursing
time during work hours?

Yes

The Act of the Republic of Indonesia
No. 13, 2003 concerning Manpower,
Article 83, 2003 stipulates ‘employers
are under an obligation to provide
proper opportunities to female
worker/labour whose babies need
breastfeeding; a worker has to be
allocated time to breast-feed their
babies if that must be performed during
working hours’

The indicator requires that labour
law uphold female workers’ right to
breastfeed their children during work
hours.
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Indicator

Compliance

Relevant Legislation

Comments

12.1 Do women have access
to safe and legal abortion
facilities?

No

According to the Penal Code of
Indonesia 1999, Article 341 abortion
is a criminal offence.

The indicator requires that the law
makes abortion legal and stipulate
provisions for safe abortion.

By law, an abortion conducted outside
recognized medical facilities is illegal.
Factors such as inadequate family
planning rape, desperate economic
circumstances or pregnancy outside
of marriage may force some women
to resort to unsafe abortion methods.
Complicated abortion is reported to
be responsible for 15 per cent of the
maternal mortality rate.®s

Indicator

Compliance

Relevant Legislation

Comments

13.1 Do women have an
equal right to family benefits
regardless of marital status?

Partial

Male and female Government civil
servants are entitled to family benefits
in accordance with their ranks and
positions within the bureaucracy.

For spouses who are both working as
Government civil servants, the family
benefits are vested in the person who
has a higher rank and position, and
therefore a higher salary.

Another benefit provided to civil
servants is health/medical insurance
without gender discrimination; this
also includes expenses for a maximum
of two deliveries.®

The indicator requires that the law
grant female workers equal rights to
social security and benefits.

However, the Government has not
been able to enforce such provisions
for all private enterprises. Not all
enterprises participate in the Social
Security Scheme.”

13.2 Do women have an
equal right to obtain bank
loans, mortgages and
financial credit?

The indicator requires that the law
upholds women’s equal rights to obtain
loans, mortgages and financial credit.

13.3 Do women have an
equal right to participate in
recreational activities, sports
and cultural life?

There is no legal restriction on women
participating in social life, including
participation in entertainment, Sports
and recreational activities.

The indicator requires that the
law does not impose restriction on
women’s equal rights to participate in
recreational activities and cultural life.
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Article 14: Rural Women

Indicator

Compliance

Relevant Legislation

Comments

14.1 Is there legislation
that provides for special
measures  to
substantive equality for
rural women?

advance

Partial

The Poverty Eradication Policy 2003
is designed to benefit rural women.
It provides them: Increased public
services; good governance; community
empowerment through improved
access to economic resources; social
security system focused on the poor,
handicapped, and victims of social
conflict.

The indicator requires that the law
provide for affirmative action to uphold
the rights of rural women.

However certain laws may affect rural
women’s interests. Law No 25, 2007
concerning Foreign Investment allows
foreign investors to exploit Indonesian
water resources for 95 years. This may
pose a threat to women’s access to and
control of natural resources.®

Article 15: Equality before Law and Civil Matters

Indicator

Compliance

Relevant Legislation

Comments

15.1 Does the Constitution
guarantee equality before
the law?

Yes

The Constitution of the Republic of
Indonesia, Article 27 (1), stipulates: ‘all
citizens shall be equal before the law
and the government shall be required
to respect the law, with no exceptions.

Law No. 39 0f 1999 concerning Human
Rights, Article 5 (1) states ‘everyone is
recognized as an individual who has
the right to demand and obtain equal
treatment before the law as befits his or
her human dignity’.

The indicator requires a constitutional
provision on equality before the law.

In Indonesia, based on the Criminal
Procedural Code No. 8 of 1981, free
legal counsel is available to poor sus-
pects, especially suspects under threat
of jail sentences of 15 years or above.”’

15.2 Do women have an
equal capacity in civil mat-
ters — can women sue?

Yes

The Indonesian Civil Code, 1847 con-
fers equal legal capacity to both men
and women.”

The indicator requires that there not be
any legal restrictions on women’ civil
rights. Such rights include: capacity to
initiate litigation; access legal advice; or
seek redress from the courts.

15.3 Do women have an
equal right to participate in
courts and tribunals at all
stages?

Yes

Women were granted equal rights with
men to participate in every stage of the
judicial process. Women can also act as
prosecutors, lawyers, and judges and
take part in the deliberations of the
courts — first level courts, Appellate
Court, and Supreme (cassation) Court.

The indicator requires that women have
equal legal rights to participate in the
courts and their proceedings.

15.4 Do women have an
equal right (regardless of
marital status) to conclude
contracts and administer

property?

Yes

The Marriage Law No. 1 of 1974,
Article 36 (2) stipulates ‘as for their
respective property that they bring
along into the marriage, husband or
wife has the full right to conduct a
legal act concerning their respective

property.

This indicator requires that women
have the right to enter into a contract
independently without the consent of
a husband or male relatives.

15.5 Do women have an
equal right to be executors
or administrators of estates?

No

Under the Indonesian Civil Code
1847, Article 1006 married women
are barred from being executors of wills.

This indicator requires that women
have equal legal capacity in civil matters
such as the administration of estates.
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Article 15: Equality before Law and Civil Matters

Indicator Compliance | Relevant Legislation Comments

15.6 Is there legislation No This indicator requires that any law
that nullifies all contracts that limits the capacity of women to
and instruments that limit conclude contracts be changed.
women'’s legal capacity?

15.7 Do women have No The Civil Code 1847, Article 21 | This indicator requires that women

an equal right to choose
residence and domicile?

states ‘married woman shall not have
any other residence other than that of

husband’.

have equal right to choose their
residence and domicile.

Article 16: Personal and Family Law

Indicator

Compliance

Relevant Legislation

Comments

16.1 Does the legislation
guarantee
marriage with full and free
consent?

entry into

Yes

The Law on Marriage 1974, Article 6
(1) stipulates that men and women have
equal rights to enter into marriage and
consent of both parties is required for
a valid marriage.

The indicator requires that the law
upholds women’s right to freely choose
aspouse and to enter into marriage with
their free and full consent.

However, the Marriage Law No. 1 of
1974, Article 31 (3) distinguishes the
role of a husband from that of a wife.
He is considered the ‘head’ of the family
and the wife is regarded ‘mother’ of
the household. This marital division
of roles may restrict the freedoms of
married women.

16.2 Does the legislation
allow marriages to be nulli-
fied if they are entered into
under force, duress or undue
influence?

No

The indicator requires that the law
nullifies forced marriages.

16.3 Is there an equal
minimum age of 18 for
marriage?

No

The Law on Marriage 1974, Article 7
(1) sets 16 years and 19 years as the min-
imum age for a girl and a boy respec-
tively.

This indicator requires that the law
set 18 years as the minimum age of
marriage for both boys and girls.

In Indonesia, it also has been proposed
that the legal age for marriage be similar
to the age recommended in the Law No
23 0f2002 on Child Protection which

has been set at 18 years.

16.41s there a legislative pro-
hibition of child marriage?

The indicator requires that the marriage
law prohibits child marriage below the
age of 18 years.

16.5 Does the legislation
require registration of
marriage in an official
registry?

Yes

The Law on Marriage 1974, Article 2
(2) stipulates that each marriage shall
be entered in a register conforming to
the statutory regulations.

The indicator requires legal provision
for registration of marriages. This is a
good way of tracking child marriages,
and cases of polygamy. It also facilitates
women’s claim for spousal benefits after
divorce.
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Article 16: Personal and Family Law

Indicator

Compliance

Relevant Legislation

Comments

16.6 Does the legis- No
lation prohibit bigamy?

The Law on Marriage 1974, Article 4
(2) allows polygamy. The grounds for
practicing polygamy include: spouse’s
inability to carry out her responsibility
as wife; physical disability; and inability
to bear children.

This indicator requires that family
legislation prohibits bigamy or
polygamy.

Under the Law on Marriage 1974, the
court will grant permission for second
marriage to husband subject to ‘consent’
of existing wife. However bigamy
or polygamy is against CEDAW’s
requirement of equality within marital
relationships.

16.7 Do women have an Yes
equal right to choose a
family name?

A married woman is legally entitled
to keep her maiden name or to use the
name of her husband.

This indicator requires that the family
law upholds married women’s right to
choose a family name.

16.8 Is the consent of both Yes
parents equal in the marriage
of minors?

The Law on Marriage 1974, Article
7 (1) stipulates that men and women
should obtain consent from their
parents and give their consent for the
union if the bride or the groom is under
19 years old.

This indicator requires that the legal
provisions grant equal rights to both
parents on matters concerning their
children. A legal provision that allows
for the father’s consent alone for a child
marriage is discriminatory.

16.9 Are both spouses equal Yes
in the ownership, acquisi-
tion, management, admin-
istration, enjoyment and
disposition of property?

The Law on Marriage 1974, Article 35
(1) stipulates ‘property acquired during
marriage shall become joint property’
Paragraph (2) of the Article states
‘Property brought into marriage by
the husband and the wife respectively
and property acquired by either of them
as a gift or inheritance shall remain
under their respective control, unless
otherwise decided between the parties.

Article 36 (1) of the Law on Marriage
1974 stipulates that the husband or
wife may dispose of the joint property
with mutual consent.

This indicator requires that legal
provisions include spouses’ equal rights
to acquire, own, manage, administer or

dispose of property.

16.10 Does the legislation Yes
provide for a maintenance
and custody order during
separation based on need?

The Law on Marriage, Article 41 stip-
ulates ‘both the father and the mother
remain responsible for the sustenance
and education of their children, exclu-
sively to serve the children’s interest.
In case of dispute concerning custody
of the children, the Court shall decide
the matter; the father is responsible
for all expenses of the children’s suste-
nance and education; in case the father
is unable to fulfil his obligations, the
Court may decide that the mother shall
bear such responsibility; the Court may
also obligate the ex-husband to pay ali-
mony and/or impose one or other obli-
gation upon the ex-wife’

This indicator requires that the family
legislation stipulate provisions on main-
tenance and custody orders of children
where woman decides to seek a divorce.
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Article 16: Personal and Family Law

Indicator

Compliance

Relevant Legislation

Comments

16.11 Is there legislation to No
enable women to occupy
the marital home when set-
tlement is not possible or
in situations of domestic
violence?

This indicator requires legal provision
that allows a woman to remain in the
marital home until property settlement
is finalized.

16.12 Does the legislation Yes
provide an order for resti-
tution of conjugal rights? If
there is no such order in the
legislation then there is full
compliance with this indi-
cator.

The Law on Marriage 1974 does not
have any provision on restitution of
conjugal rights.

At times, courts may order married
persons (men or women), who have
applied for divorce, to return to
the marriage and fulfil their marital
responsibilities. This may impact
women’s freedoms, and limits their
choices. In some cases it may amount
to legal sanctioning of marital rape.

16.13 Does the legislation No
provide for no-fault divorce?

The Law on Marriage 1974 specifies
the grounds for a divorce: adultery
or addiction to alcohol or narcotics;
gambling or other vice that is hard to
cure; abandonment for two continuous
years; imprisonment for five years;
physical disability or inflicted disease
preventing him or her from performing
his or her conjugal duties; acts of cruelty
and constant disputes with the spouse.

This indicator requires that the law
prohibits fault-based divorce. A
requirement of evidence of matrimonial
offences — cruelty, desertion, any
physical disability — may compromise
women’s dignity in divorce cases.
Under Indonesian law, dissolution of a
marriage must be decided by the courts
on the basis of certain grounds.

16.14 Is there a duty of the No
court to promote reconcili-
ation? If the legislation does
not contain such a duty then
there is full compliance with
this indicator.

The Law on Marriage, Article 39 (1)
stipulates that a divorce may be decreed
only before the Court, after the Court
has unsuccessfully endeavoured to
reconcile the parties.

The indicator requires that there be no
legal provision that obligates courts
to promote reconciliation between
parties.

16.15 Does the legislation Yes
provide for an equal divi-
sion of property after
divorce including recogni-
tion of unpaid contribution;
are future needs and future
earning capacity calculated?

The Law on Marriage 1974, Article 37
stipulates that in the case of a marriage
that is dissolved by divorce, joint
property is to be disposed of according
to the relevant law.

The indicator requires that the law
uphold women’s equal right to marital
property after divorce. It should also
recognize their non-financial family
contributions — raising children; caring
for elderly relatives; and discharging
household duties.

16.16 Does the legislation Yes
provide for the payment of
child support upon divorce
based on need?

The Law on Marriage 1974, Article
41 (b) stipulates that the father is
responsible for all expenses of the
children’s sustenance and education;
in case the father is unable to fulfil
his obligation, the Court may decide
that the mother shall bear such
responsibility.

This indicator requires that there be a
legal obligation on fathers to provide
child maintenance support after
divorce.
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Article 16: Personal and Family Law

Indicator Compliance

Relevant Legislation

Comments

16.17 Does the legislation Yes
provide maintenance for
the ex-spouse based on
commitments, income,
earning capacity and assets?

Article 41 (e) of the Law stipulates
that the Court of Law may bestow the
obligation upon the ex-husband to pay
alimony and/or determine some other
form of compensation to the ex-wife.

Compliance with the indicator requires
that legal provision uphold women’s
maintenance rights after divorce.

In Indonesia, there is no legal sanction
if the ex-husband does not fullfil his

maintenance obligations.

16.18 Is custody and access Yes
to children based on the
best interests of the child
regardless of the relation-

ship of the parents?

The parents continue to bear respon-
sibilities of nurturing and educating
their children in the best interests of

the children.

Compliance with this indicator
requires that courts be legally bound to
uphold the best interests of the children
in custody cases.

16.19 Does the legislation No
provide
adultery? If the legislation
does not provide damages
for adultery then there is
full compliance with this
indicator.

damages for

Under Penal Code provision, Article
284 adultery is a criminal offence.

This indicator requires that there be
no legal recognition of damages for
adultery.

16.20 Does the legislation No
recognize de facto rights
(including
couples) on the same basis
as marriage?

same-Sex

The indicator requires that the law
recognizes de facto relationships and
grant rights to couples on the same
basis as marriage.

16.21 Do women have Yes
equal rights to guardian-
ship, wardship, trusteeship

and adoption?

The Law on Marriage 1974, Article 41
(a) states that both mother and father
‘remain responsible for the sustenance
and education of their children’ In
case of a dispute concerning custody
of the children ‘the court shall decide

the matter’

This indicator requires that the law
uphold women’s equal rights to
guardianship, trusteeship and adoption.

16.22 Does the legislation No
provide for an order estab-
lishing parentage?

Both parents are considered jointly
responsible for the raising and
maintenance of their children. In
cases where a child’s parentage is not
established, a mother may be prevented
from claiming child support. A legal
remedy is provided through a court
order to establish parentage.

16.23 Does the legislation No
provide for a contribution
to pregnancy and childbirth
costs by the father to an
unmarried mother?

This indicator requires that the law
obligate both parents, irrespective
of marital status, to contribute to
childbirth and pregnancy costs.

16.24 Does the legislation No
provide for the payment of
child support for children

born outside marriage?

The indicator requires that the law
obligate both parents to contribute to
child support irrespective of marital
status.
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Indicator

Compliance

Relevant Legislation

Comments

16.25 Does the legislation
provide for equal rules of
inheritance?

No

The Presidential Instruction No. 1 of
1991 on the Compilation of Islamic
Law, Article 176 stipulates if there are
one daughter and one son, the son will
have two shares compared to one for

the daughter.”

The indicator requires that there be no
legal discrimination against women’s
equal rights to inheritance.

However, a testator has the freedom to
determine and divide equally the share
of inheritance to legatees. Article 183
of the Presidential Instruction states
that the inheritors could agree among
themselves concerning the part of
inheritance each will have. This Article
allows the inheritors to decide among
themselves that the inheritance will be

equally divided.”

16.26 Is there legislation
requiring the application
of CEDAW and CRC to
domestic family law where
relevant?

Yes

Law No. 39 of 1999 concerning Human
Rights, Article 7 (2) stipulates that
provisions set forth in international
law concerning human rights ratified
by the Republic of Indonesia are legally
binding,

The indicator requires that legal
provisions allow the courts to
apply international conventions in
interpreting family legislation.
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3. Legal Inequalities Curtail Women’s Rights

in Pakistan

3.1 Introduction and Overview of
Legislative Compliance

As this national legislative assessment study indicates,
Pakistan’s legal systems are influenced by factors such
as religion, culture and traditional practices. The
1973 Constitution declares that Islam is the state
religion. Islamic Law governs practices related to
marriage, divorce, inheritance and rules of evidence.
The Constitution of the Islamic Republic of Pakistan
1973 enshrines the principles of fundamental freedoms
and equal rights of all citizens. It also has provisions
on general non-discrimination. These constitutional
provisions are in line with the articles of CEDAW.
The 1860 Penal Code provides limited protection to
women against acts of sexual violence. However it has
yet to legislate against discriminatory requirements of
proof — prior sexual conduct, necessity of corroboration
or the evidence of physical resistance by the victim.
The application of these rules by the courts makes it
difficult to bring sexual assault offenders to justice and
contradict CEDAW’s principles of non-discrimination
and equality. Women’s economic rights are not fully
realized. The constitutional provision requires ‘women
and children not to be employed in vocations unsuited
to their age or sex. Certain statutory labour laws
prohibit women from night work thus limiting their
employment opportunities. However, over the past
few years many legal reforms — legislative and judicial
— have been undertaken to address legal discrimination
against women. These reforms testify to the country’s
commitment to bring national laws in sync with

CEDAW benchmarks on gender equality.

This section assesses Pakistan’s legislative compliance
with CEDAW s articles. Pakistan ratiied CEDAW on
12 April 1996 obliging it to bring its constitution and
legislation into accord with the articles of CEDAW.!
Opverall, Pakistan has achieved full compliance with
51 of 113 indicators, partial compliance with 17
indicators and is non-compliant with respect to the

remaining 45 indicators. About 46 per cent of its
laws are fully compliant with CEDAW benchmarks.
The factors that contribute to Pakistan’s national laws
non-compliance with the Convention are many. The
varied interpretation and misuse of religion has open
doors of legal discrimination against women — such
as the draconian 1979 Hudood Ordinance. Equally
important is the role of harmful customs and gender
stereotypes that have allowed gender discrimination to
persist and prevail in Pakistan’s justice systems — vani
is still practiced in parts of Pakistan despite of being
illegal. The list of legal challenges is long and worrisome
— the discriminatory Hudood Ordinance and Qisas and
Diyat Ordinance; unequal laws of evidence, inheritance
and nationality; harmful custom of honor killings; ban
on female workers” night work; allowances for bigamy
and unfair child custody rights.

The main findings of Pakistan’s compliance with sixteen
substantive articles of the Convention include:

To embody equality within national constitution and
repeal discriminatory national penal code provisions

The Constitution of the Islamic Republic of Pakistan
1973 upholds the rights and freedoms of its citizens
in most of the areas covered by CEDAW. Citizens
enjoy ‘full freedom of movement, association,
speech, profession and assembly’” It also requires full
participation of women in national life.> In compliance
with CEDAW s benchmarks, a constitutional provision
stipulates that there will be no discrimination on the
basis of sex alone.* Any discriminatory act of the state,
its agents or those acting on behalf of the state can be
challenged in the courts. The courts — the Supreme
Court, Federal Shariat Court, the High Courts and
the District Courts reporting to the High Courts — are
authorized to provide relief to victims.?

However, there is a gap between the law and its

enforcement. The constitutional provisions on

< . . b .
principles and procedures’ are not implemented
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effectively. Although any citizen can approach the court
in the case of a violation of his or her rights, this does
not always guarantee fair and impartial dispensation
of justice. The factors attributed to restricted access to
the justice system may include a low level of literacy
and a lack of awareness of one’s rights. Although the
Constitution prohibits discrimination and upholds the
principles of equality before the law, it does not provide
for ‘substantive equality’ between men and women.°

CEDAW requires that discriminatory national penal
code provisions be repealed in order to advance women’s
legal interests. The Pakistan Penal Code 1860 provides
limited protection to women and girls against sexual
offences.” The Code contains specific sections relating
to violence perpetrated against women. Section 354
deals with assault or the use of criminal force against a
woman with the intent to outrage her modesty; Section
354-A lays down penalties for assault or the use of
criminal force against a woman and deals especially with
the stripping and exposure to public view of a woman.
It criminalizes sexual offences such as rape, human
trafficking, soliciting, honour killing, infanticide,
sexual harassment at work places, incest, and vani.
Protection of Women (Criminal Laws Amendment)
Act 2006 has re-incorporated some provisions into
the Pakistan Penal Code 1860 that were repealed
through the 1979 Hudood Ordinance. It has made
rape by two or more persons punishable by death or life
imprisonment, provided that the act was committed
in furtherance of the intention to rape by all parties.®
A minimum sentence of ten years imprisonment has
also been prescribed for rape, in the amended provision
of the Ordinance. Furthermore the Act has added
more provisions on the definition of consent which
outlines coercive circumstances.” Under the Pakistan
Code of Criminal Procedure 1898, courts have the
power to compensate victims of sexual assault through
fines collected from perpetrators.”” To curb domestic
violence against women, the National Assembly of
Pakistan passed a law in 2009. The new law covers
not only intentional acts of gender-based, physical
and psychological abuse, but also includes ‘economic
abuse, harassment, stalking, sexual abuse, verbal abuse
and any other repressive behaviour’ committed against
women, children or other vulnerable people, with
whom those accused have been or still are in a domestic
relationship."!

However, criminal laws do not fully secure the rights and
interests of women in Pakistan. Penal Code provisions
do not cover serious sexual offences such as marital rape.
The Code lacksa provision for mandatory prosecution of
sexual abuses. At present no specific section in the Penal
Code deals with abuses in the family. Pakistan has yet to
legislate against discriminatory rules of trial procedures
— prior sexual conduct, necessity of corroboration or the
requirement of proof of resistance by the victims. These
three rules have historically made it difficult for victims
to get legal redress.

There are certain Penal Code provisions which are
discriminatory against women. The Hudood Ordinance
on rape was promulgated in 1979." It was incorporated
in the Pakistan Penal Code. The Ordinance, as
originally promulgated, was discriminatory against rape
victims as it provided perpetrators of sexual violence
against women with immunity from prosecution and
punishment. It made prosecution and conviction more
difhicult. The Ordinance stated that the crime of rape
could be established only if there were four adult male
witnessestotheactoriftheaccused confessed tothe crime
himself. If a rape victim could not satisfy the evidentiary
requirements, she became susceptible to prosecution
for illicit consensual sex. The Protection of Women
(Criminal Laws Amendment) Act, promulgated in
December 2006, brought rape under the Pakistan Penal
Code. The Act eliminates the previous requirement for
four male witnesses to validate a woman’s claim to being
raped, and allows convictions to be made on the basis of
forensic and circumstantial evidence."> However, despite
the amendment of several discriminatory provisions,
zina (adultery) remains punishable by death through
public stoning and the amendment fails to recognize
the offence of marital rape.

The principal statute on requirements of evidence is also
discriminatory against women. Under the Qanun-e-
Shahadat Order 1984 the value of a woman’s testimony
in court is considered equal to half of that of a man’s in
financial matters.'*

Another discriminatory law is the Qisas and Diyat
Ordinance.” Its provisions allow the next of kin
to forgive the murderer in exchange for monetary
compensation. Under this law, the victim or heir has the
right to determine the amount of gisas (essentially the
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death penalty), or diyar (compensation) or to pardon
the accused. Qisas is not applied in murder cases when
the wali (heir) of the victim is a direct descendant of the
offender. Under Article 306 (c) of the Pakistani Penal
Code, if a man murders his wife and they have children,
her children cannot ask for gisas for her murder. In
these circumstances, the maximum sentence that can
be given when a man murders his wife is fourteen years.
Furthermore, many see a father financially compensating
(diyar) his children for the loss of their mother as a

‘mockery’ of the justice system.'®

The Convention requires that competent tribunals
and public institutions be established to provide
legal protection to women. Contrary to CEDAW
requirement, no law has been passed yet for
the establishment of a National Human Rights
Commission. A legislative bill for the establishment of
such a Commission has been under consideration by the
National Assembly since 2005 without any progress.””
A leading agency for women’s rights, the National
Commission on the Status of Women, was formed in
2000. It is a statutory body which has the mandate to
‘review laws, rules and regulations’ affecting the rights
of women. It also has authority to monitor mechanisms
and procedures to redress violations of women’s rights
and individual grievances and, to provide facilities
for social care.'® However, its role as an independent
commission is restricted due to its recommendatory
powers. It has been suggested that the NCSW should be
a quasi-judicial body for the oversight of the actions of
the government. The Ministry of Women Development
(MoWD) should be assigned to perform functions of
execution, coordination, and policy formulation.”

To adopt temporary special measures to accelerate
de facto equality

In compliance with CEDAW’s benchmarks, the
Constitution of Pakistan 1973, Article 25 (3) allows the
state to adopt any special legal provision, as and when
it requires, for the protection of women and children.
Similarly Article 34 of the Constitution provides for the
‘full participation of women in all spheres of national
life’ In the political sphere, 33 per centand 17 per cent of
seats are reserved for women at local government levels
and at the national level — National Assembly, Senate
and Provincial Assemblies — respectively®. In 2006 the

state increased the quota for women in all Government
departments from five per cent to 10 per cent across the
board. Apart from this legal measure, women can also
compete in the remaining 90 per cent on open merit. *!

To eliminate customary practices that promote
gender stereotypes

In full compliance with CEDAW’s standards, the
Constitution of 1973, Article 8 (1), enjoins that any
custom or usage which is inconsistent with fundamental
rights shall be declared void. The despicable social
practice of honour killing has been criminalized.”” The
crime carries the punishment of the death sentence
or imprisonment of up to 25 years. An amendment
incorporated in Section 310 of the Penal Code by the
Criminal Law (Amendment) Act, 2004, has made vani a
criminal offence, punishable by imprisonment of up to 14
yearsand a minimum sentence of not less than seven years.
This abhorrent practice is followed to settle blood feuds
and involves the giving away of women as compensation
for the pardoning of the offender. However, female
victims suffer severely due to discriminatory laws and
legal practices. Harmful practices such as honor killings
still prevail and persist. According to Pakistan’s Interior
Ministry, there have been more than 4,100 honour
killings since 2001.* Repressive customs such as “honour
killings” and wvani are still practiced. They impose
restrictions on women’s right to life and personal security,
as well as to mobility and to choose their spouse, in the
name of protection, modesty, morality and honour.

To suppress human trafficking and exploitation of
women in prostitution

Based on CEDAW principles criminalizing sex work is
not desirable; however, the Convention calls for creating
laws which prohibit the procuring and trafficking of
women for sexwork. In non-compliance with CEDAW’s
benchmark, the Constitution of Pakistan 1973 requires
the state to prevent prostitution.?* In addition, Article
11 (2) of the Constitution states ‘all forms of forced
labour and human trafficking are prohibited’ The Penal
Code provisions criminalize selling and buying a person
for purposes of prostitution.”® Under the Prevention
and Control of Human Trafhicking Ordinance 2002 all
forms of trafficking are prohibited.” The penalties range
from seven to 14 years of imprisonment plus fines.
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To eliminate discrimination against women in the
political and public life

In conformity with CEDAW’ standards, the
Constitution of Pakistan 1973 grants women equal
rights to vote.”” They are also eligible for election to
the office of President and Prime Minister.?® There is
no legal restriction on their right of participation in
political parties. The state has set quotas to ensure their
adequate representation in national, provincial and
local assemblies.

Women’s fullest participation in politics is affected by
certain limitations. No disaggregated data is available
to determine the level of women’s participation in
the activities of political parties. Although most
political parties have women’s wings, their role in the
management and decision making processes remains
weak. The list of factors inhibiting women’s political
participation include: lack of training; limited financial
resources; and the disinclination of women — as voters
and candidates — to file complaints in instances of
violation of their political rights. Furthermore, women’s
representation in the judiciary is stated to be ‘very low”
No woman has ever been appointed a judge in the
Supreme Court of Pakistan and women judges at the
High Courts are few.”

To ensure equal opportunities of representation
and participation to women in international
organizations

The Constitution of Pakistan 1973 expressly prohibits
discrimination on the basis of sex. Equal opportunities
for women and men to represent Pakistan at the
international level, is thus a constitutional requirement
for the Government. In accordance with CEDAW s
standards, women regularly represent Pakistan in
international conferences and meetings. However, there
is no deliberate policy to ensure that women are part of
every delegation sent abroad.

To grant equal rights to nationality

In accordance with the Convention, 1951 Pakistan
Citizenship Act grants women the equal rights to
acquire, retain or change their nationality. The Act
follows both the principles of jus soli — nationality by

birth — and jus sanguinis — nationality by descent. It
confers upon Pakistani women equal rights to acquire,
retain or change their nationality. Through 2000
amendment of the Citizenship Act, women of Pakistani
descent can claim nationality for their children born to
foreign spouses. But certain discriminatory provisions
continue to undermine their nationality rights. A
foreign man married to a Pakistan woman is denied
the right to acquire Pakistani nationality.* This rule is
not applied in the case of a Pakistani man. Based on the
Indian Succession Act 1925 the domicile of a married
woman is determined on the basis of her husband’s
domicile.?!

To ensure equal rights to education

In conformity with CEDAW,, there are constitutional
provisions and specific laws which safeguard the
educational interests of Pakistani women. Article 37 (b)
ofthe Constitution requires the state to ‘removeilliteracy
and provide free and compulsory secondary education
within the minimum possible period. Education is
a provincial subject under the Constitution. Each
province has its own laws on education. Three of the
four provinces i.e. Punjab, Khyber-Pakhtoonkhwa and
Sindh, have enacted Compulsory Primary Education
Acts for boys and girls.”> The Acts make it mandatory for
every child to attend primary school. The infringement
of the rule carries penalties of imprisonment and fines.
However, in practice girls face discrimination in terms
of equal access to education opportunities. Some of the
factors that affect their access to education opportunities
include hostile attitudes towards female education, early
marriages, domestic engagements, restricted mobility,
long distances to school, shortage of trained teachers,
insufhicient transport facilities and lack of financial

resources.

To eliminate discrimination against women at
workplace and uphold their economic rights

In compliance with CEDAW’s benchmarks, labour
laws in Pakistan do not discriminate on the basis
of sex. In conformity with the Convention, the
Constitution upholds the equal right to work for both
men and women. Article 18 of the Constitution states
that: ‘subject to such qualifications, if any, as may be
prescribed by law, every citizen shall have the right to
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enter upon any lawful profession or occupation, and to
conduct any lawful trade or business’ Articles 25 and 27
of the Constitution provide for non-discriminatory and
equal employment opportunities to all citizens. Article
34 of the Constitution requires provisions of affirmative
action for women in employment.

Maternity benefits are granted and are an integral part of
the labour laws. Pregnancy does not affect employment.
Women employees in the public sector are entitled
to 90 days maternity leave. This leave is sought and
granted as a matter of right. Furthermore, adequate legal
safeguards are provided against dismissal from a job due
to pregnancy or maternity leave.”® In the public sector
the Government has also created a 10 per cent quota for
positions for women. There is no discrimination against
women in the public sector in terms of social security
and the right to paid leave. Its 2010 Protection Against
Harassment of Women at the Workplace Act aims at
providing safe working environment to female workers.
The Act imposes major penalties — demotion to a lower
post, compulsory retirement, removal from service,
dismissal from service, fines-part of which can be used
as compensation for the complainant — and minor
penalties — censure, withholding for specified periods of
promotion or increment, and recovery of compensation
payable to a complainant from pay or any other source
of the accused.’® In an attempt to create a conducive
work- environment for working women, the Ministry of
Women Development has initiated work on a Code of
Conduct for Gender Justice at the Work Place.”

However, women’s economic rights may be curtailed
on the basis of gender. Gender-specific protective
measures bar female workers from working in night
shifts.** Maternity leave benefits are reserved for
workers engaged in formal sectors only. Despite
ratification in 2001 of the ILO 1951 Convention
on Equal Remuneration, Pakistan does not have any
specific laws on equal pay provisions. The agriculture
sector falls outside the scope and protection of labour
laws — legal exclusion that has seriously undermined
the economic interests of rural women. In 2005-2006,
the percentage of women in the workforce engaged in
agriculture increased from 48 to 54 per cent.”” This
significant contribution from women is neither duly
acknowledged nor are their rights in the performance
of such services adequately protected.

To eliminate discrimination against women in
health care

Contrary to CEDAW’s requirement, abortion is a
criminal offence and illegal except to save the mother’s

life.®

To eliminate discrimination against women in
economic and social life

In accordance with CEDAW’s benchmarks, Pakistani
women have an equal right to receive bank loans,
mortgages and financial credit. The First Women Bank
was established in 1989 to encourage and to meet the
credit needs of women entrepreneurs. The Bank provides
finance to interested parties. The eligibility criteria for
access to loan opportunities include: that women hold
at least 50 per cent of the shares in the business; that the
managing director is female; and that the percentage of
women employees is 50 per cent or more.”

To eliminate discrimination against rural women

Rural women are frequently disadvantaged in areas
such as land ownership, health, education and housing.
CEDAW allows for temporary affirmative measures
to be incorporated into constitutions and legislation.
In compliance with the Convention, Article 32 of the
Constitution of Pakistan 1973 requires the state to
strengthen local government institutions and also to
ensure adequate representation of ‘peasants, workers
and women’ The reservation of 33 per cent seats for
women in local government politics is in conformity
with CEDAW principles on advancing the interests
of rural women. In addition to the affirmative action,
government safety net programmes including food
subsidies, food support programmes, low-cost housing
and Baitul Mal mostly target the poor rural population
including women.* More recently the Government’s
Benazir Income Support Program is initiated. It is a
large social safety net intervention that targets women
houscholds operating below poverty line with cash
transfer and other graduated support.”

To accord women equality before the law

In adherence to CEDAW'’s benchmarks, the Constitu-
tion’s provisions grant Pakistani women equality before
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the law*. There are no legal barriers to women’s partic-
ipation in judicial proceedings, nor are women denied
the right to own and administer property.®

To eliminate discrimination against women and
accord equality to them within marriage and family
relations

According to the Islamic Law on marriage, woman’s
consent is one of the essential prerequisites for a valid
marriage. In compliance with CEDAW’s benchmarks,
the 2008 proposed Act on Prevention of Anti-Women
Practices (Criminal Law Amendments) would outlaw
forced marriages, and would make those responsible for
any forced union liable to imprisonment of up to three
years and to fines.* Marriage registration is mandatory
under the Muslim Family Law Ordinance 1961.%
In the case of non-compliance, the defaulter faces
imprisonment of up to three months together with a fine.
Islamic legal provision also provides full maintenance
rights during marriage. After divorce women are entitled
to limited maintenance rights. Through Khu#la women
can seek divorce with the intervention of a court. The
Dissolution of Muslim Marriages Act, 1939 provides
grounds on the basis of which women can seek divorce.*
Regarding its provisions on child custody, a mother has
custodial rights up till seven years of age for boys and till

puberty for girls. Prevention of Anti-Women Practices
(Criminal Law Amendments) 2008 is also under
consideration which prescribes severe punishment for
depriving women of their due inheritance rights.”’

However, in reality certain discriminatory personal laws
and practices hold women back. Many marriages are
performed under various customs and traditions such
as Vani, Watta Satta and Haq Bakhshwana. Polygamy
is allowed even if it may not be socially acceptable.®®
Women’s right to divorce require court’s intervention.
On the other hand a man can exercise the right to
divorce without any legal oversight. Women are granted
divorce only on certain specified grounds and with the
leave of a court or without court intervention when
the right to divorce is explicitly provided to the wife
at the time of Nikkah — solemnization of marriage.”
A wife is legally entitled to seek divorce provided she
returns the dower amount.>® Under the Dissolution of
Muslim Marriages Act 1939, court is required to make
one attempt of reconciliation. Child marriages are legal
under the Child Marriage Restraint Act 1929.5' The Act
sets 16 years as the minimum age of marriage for a girl,
which is contrary to CEDAW provision for 18 years
age limit. With regard to women’s rights to inheritance,
a daughter inherits one-third as compared to the two-
thirds share of a son.

3.2 Assessment of National Legislation for Gender Equality

Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.1 Does the Constitution
guarantee fundamental
human rights and freedoms
to men
equally including political,
economic, social, cultural,
and civil or any other field?

and women

Yes

The Constitution of the Islamic
Republic of Pakistan, 1973, Preamble
states: ‘therein shall be guaranteed
fundamental rights, including equality
of status, of opportunity and before law,
social, economic and political justice,
and freedom of thought, expression,
belief, faith, worship and association,
subject to law and public morality’.

Article 4 of the Constitution specifies
‘to enjoy the protection of law and to
be treated in accordance with law is

The indicator requires that the
constitution uphold women’s funda-
mental rights and freedoms in different

spheres.

However, under Article 233 (2) of the
Constitution the President, through
Proclamation of an emergency, can
suspend fundamental rights as long as
the emergency order remains in force.

The constitutional provisions on
principles and procedures are not

(Continues)
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

the inalienable right of every citizen,
wherever he may be’

Article 8 of the Constitution states
‘laws inconsistent with or in derogation
of fundamental rights to be void.

Article 34 of the Constitution
stipulates ‘full participation of women
in national life’

implemented effectively. Cases of
gender discrimination prevail and are
justified on the grounds of customary
practices and interpretation of religious
precepts.>

1.2 Is there a constitutional
guarantee of substantive
equality between men and
women?

Partial

Any citizen can approach a court,
which has the relevant jurisdiction in
the event that his/her fundamental
rights are infringed.>

Article 184 (3) of the Constitution,
authorizes the Supreme Court to
issue a writ for the enforcement of the
fundamental rights.

Article 199 of the Constitution author-
izes the High Courts to issue a writ for
the enforcement of fundamental rights.

The indicator requires expressed
constitutional provision on substantive
equality — equality of access and results.

Substantive equality refers to real or
actual equality. It requires equality of
access, opportunity and results.

The Constitution prohibits dis-
crimination and upholds the principles
of ‘equality before the law’ but it does
not provide for ‘substantive equality’
between men and women.

1.3 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of sex/gender?

Yes

The Constitution of the Islamic
Republic of Pakistan 1973, Article
25 (2) states ‘there shall be no dis-
crimination on the basis of sex alone’>*

This indicator requires that the
constitution have expressed anti-dis-
crimination provisions.

1.4 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of marital status?

No

Compliance with this indicator requires
that there be constitutional provisions
on non- discrimination on the grounds
of marital status — unmarried; married;
single etc.

1.5 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds
of sexual orientation?

No

The Pakistan Penal Code 1860, Section
377 criminalizes ‘carnal intercourse
against the order of nature’

1.6 Does the Constitution
contain an anti-discrimi-

nation clause on the grounds
of HIV status?

No

1.7 Does the Constitution
contain an anti-discrimi-
nation clause on the grounds

of disability?

No

1.8 Does the breadth of
anti-discrimination clauses
encompass and
indirect discrimination?

direct

No

This indicator requires that the
constitutional provision on non-
discrimination prohibits both direct
and indirect acts of infringements.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.9 Does the anti-discrimi-
nation clause bind public
authorities and institutions?

Yes

Articles 184 (3) and 199 allow the
Supreme Court and High Courts to
issue writs and injunctions in order to
uphold citizens’ fundamental rights.

Compliance with this indicator requires
that the constitution have provision
that binds public institutions to follow
principle of non-discrimination.

Any discriminatory action by the state,
agents or those acting on behalf of
the state can be challenged in courts.
However, it is often difficult to pursue
cases in courts and there are no spec-
ified guidelines for the courts on the
amount of damages they can award to

the plaintiffs.>

1.10 Does the anti-discrimi-
nation clause bind all per-
organizations or
enterprises?

sons,

Partial

Article 26 of the Constitution 1973
prohibits discrimination in respect of
‘access to public places.

The indicator requires that there be
constitutional provision that bind both
public and private sectors to follow
non-discriminatory rules and regula-
tions.

The public domain is relatively well
covered. The same level of protection
is not yet available in the private sector
though recourse to the courts is theo-
retically possible.>®

1.11 Are sanctions imposed
for breach of anti-discrimi-
nation provisions?

Partial

The Pakistan Penal Code 1860 contains
various sections that hold Government
officials liable for breach of impartial
conduct.

The grounds for culpability may
include: the taking by a public servant
of gratification other than legal
remuneration in respect of an official
act (Section 161); the disobeying by
the public servant of a law with intent
to cause injury to any person (Section
166); the framing of an incorrect
document by the public servant with
intent to cause injury (Section 167).

Compliance with this indicator
requires that there be legal provision
that impose sanctions — fines, apologies
or loss of government contracts and
remedies such as compensation and
injunctive relief — in case of breach of
anti-discrimination provisions.

A wide body of rules and regulations
governs the conduct of government
officials. These prescribe a range
of punishments for dereliction of
duty or conduct unbecoming of a
government official. While ‘engaging
in discrimination against women’ is
not cited as conduct unbecoming, a
case could possibly be made against a
public official under the Government
of Pakistan Conduct and Efficiency
Rules for showing prejudice or bias
including on the basis of sex.
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Indicator

Compliance

Relevant Legislation

Comments

1.12 Are there specific dome-
stic violence offences in the
criminal legislation?

Yes

Pakistan’s National Assembly passed
a bill on domestic violence in August
2009. The new law covers not only
intentional acts of gender-based,
physical and psychological abuse,
but also includes ‘economic abuse,
harassment, stalking, sexual abuse,
verbal abuse and any other repressive
behaviour’ committed against women,
children or other vulnerable people,
with whom those accused have been
or still are in a domestic relationship.””

This indicator requires that there be
specific laws or Penal Code provision
on domestic violence.

1.13 Is stalking a criminal
offence?

Partial

The Pakistan Penal Code, Section 509
prescribes punishment for a gesture, act,
word or sound intended to be heard by
awoman and to insult her modesty.>®

This indicator requires that any
harassment act - including stalking —
be criminalized.

The Code does not contain any specific

definition of stalking.

1.14 Is a restraining order
available in situations of
sexual and domestic violence
regardless of marital status?

Yes

Under the Law on Domestic Violence,
passed by Pakistan’s National Assembly
in August 2009, the court has authority
to pass a protection order in favour of
an aggrieved party. In addition the
court can also direct the accused to
provide monetary relief.”’

Compliance with this indicator
requires that the law provide civil
remedies — such as restraining orders —
to ensure effective protection of women
against violence. Such remedies should
be available to women irrespective of
their marital status.

1.15 Is there mandatory
prosecution for domestic
violence offences?

Domestic violence is not a private
matter and must be treated as a criminal
offence by law enforcement agencies.
The indicator requires that the law
stipulate provisions on mandatory
prosecution of perpetrators.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.16 Does the criminal legis-
lation contain a broad range
of sexual assault offences
graded on the basis of seri-
ousness to the victim?

Yes

The Pakistan Penal Code 1860 contains
arange of sexual offences. They include
rape (Section 375); gang rape (Section
376-2, as amended by Protection
of Women Act 2006); assault or use
of criminal force against a woman
with intent to outrage her modesty
(Section 354); procuration of a minor
gitl (below the age of 18) so as to induce
her or cause her to be forced to have
illicit intercourse.

Women and girls can be sexually abused
in several ways. Compliance with this
indicator requires any unwanted sexual
contact be unlawful. It is essential to
incorporate into criminal law a wide
range of sexual assault offences.

Some Penal Code provisions are dis-
criminatory towards women. The
Ordinance on rape was promulgated
in 1979 and incorporated in the
Pakistan Penal Code. The Ordinance,
as originally promulgated, was dis-
criminatory towards rape victims. The
Ordinance stated that the crime of rape
could only be established if there were
four adult male witnesses to the act or
if the accused confessed to the crime
himself. If a rape victim could not sat-
isfy the evidentiary requirements, she
became liable to prosecution for illicit
consensual sex.

The Protection of Women (Criminal
Laws Amendment) Act, promulgated
in December 2006, brought rape under
the Pakistan Penal Code. The Act elim-
inates the previous requirement for
four male witnesses to validate a wom-
an’s claim to being raped, and allows
convictions to be made on the basis of
forensic and circumstantial evidence.’!

1.17 Does the definition of
rape and/or sexual assault
offences include penetration
of non-penile objects into
anus, vagina and mouth?

No

This indicator requires that legal
definition of rape not to be restricted to
penile penetration only. It should take
into account all forms of sexual abuse.

1.18 Is there an offence of
incest for girls and women?
If there is no offence of incest
then there is full compliance
with this indicator.

Yes

There is no statutory provision on
incest.

Ideally the law on incest should make a
clear distinction between a victim and
the perpetrator. This indicator implies
that under no circumstances victims of
incestuous sexual encounter (girls and
women) be charged with an offence.
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Atrticle 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.19 Have the terms inde-
cency, carnal knowledge,
defilement and insulting
modesty been removed
from the criminal legis-
lation?

No

The Pakistan Penal Code 1860, Section
354 penalizes assault or use of criminal
force against a woman with intent to
outrage her ‘modesty’

The use of such language in place of
appropriate legal terminology may
depict female victims as damaged
or tarnished by the sexual offences.
Compliance with this indicator
requires that such terms be removed,
replaced and focus on invasion of
personal integrity of women.

1.20 Is consent specifically
defined in the criminal legis-
lation outlining coercive cir-
cumstances?

Yes

The Protection of Women (Criminal
Laws Amendment) Act, 2006, Section
375 concerning rape states ‘a man is
said to commit rape who has sexual
intercourse with a woman under
following circumstances: Against her
will; without her consent; with her
consent, when the consent has been
obtained by putting her in fear of death
or of hurt; with her consent, when the
man knows that he is not married to her
and that the consent is given because
she believes that the man is another
person to whom she is or believes
herself to be married; with or without
her consent when she is under 16 years
of age’®

Consent is used as a defence in cases of
rape and other sexual offences. There
can be doubt as to what circumstances
constitute consent. The indicator
requires a statutory definition of
consent in the criminal law. The legal
provision must include wide-ranging
circumstances that may induce an
unwilling consent.

1.21Is there a legislative pro-
hibition on the use of prior
sexual conduct to establish
consent?

No

The Qanun-e-Shahadat Order 1984,
Article 151 (4) allows ‘immoral
character’ of the victim to be used as
evidence.

The admission of the prior sexual
history of the victim is a discriminatory
procedural rule. It is based on the
assumption that promiscuous women
are more likely to have consented to
sexual acts. The indicator requires that
such provision be removed.

1.22 Is there a legislative
prohibition of the require-
ment for corroboration?

Qanun-e-Shahadat Order 1984 (law
of Evidence), Article 17 states that the
value of a woman’s testimony in court
is considered half that of a man in
financial matters.

The discriminatory legal requirement of
independent evidence is used by some
courts. It is based on the supposition
that it is dangerous to convict the
accused on the basis of uncorroborated
evidence. Compliance with this
indicator requires removing this legal
provision from the Penal Code.
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Article 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.23 Is there a legislative
prohibition of the require-
ment for proof of resist-
ance?

No

The procedural rule of proof of
resistance may be used by courts to
determine consent. It implies victims
of sexual assault must establish that they
have physically resisted the perpetrator
or otherwise consent may be inferred.
The indicator requires removing this
discriminatory rule from the Penal

Code.

1.24 Is there a defence of
honest and reasonable belief
that the victim is of legal
age? If there is no defence of
honest and reasonable belief
then there is full compliance
with this indicator.

The Offence of Zina Ordinance, VII
1979, Section 2 states: adult means a
person who has attained, being a male,
the age of eighteen years or, being a
female, the age of sixteen years, or has
attained puberty’®

The legal provision of honest and
reasonable belief that the victim is of
legal age is discriminatory. It can be
used by the perpetrator to argue that
he honestly believed the victim was
of legal age. This provision puts the
onus on the victim rather than on the
alleged perpetrator to reveal the age.
The indicator requires removing this
discriminatory legal provision.

1.25 Is a defence of consent
disallowed in relation to a
victim under 18?

No

The Protection of Women Act, 2006,
Section 5 (v) (Insertion of new sections,
Act XLV of 1860) states a man is said to
commit rape that has sexual intercourse
with a woman ...with or without her
consent when she is less than 16 years
of age’®*

Compliance with this indicator requires
that consent of the victim, below 18
years, be disallowed as a defence.

1.26 Is there an exemption
from prosecution for marital
rape? If yes, then there is
no compliance with this
indicator.

No

This indicator requires that marital rape
be made unlawful and legal provisions
be stipulated accordingly.

Under Pakistan’s criminal law there is
no prosecution for marital rape.

1.27 Is there mandatory
prosecution for sexual
offences?

This indicator requires that there be
mandatory legal provisions to punish
and redress the wrongs committed
against female victims of sexual abuse.

1.28 Is bail unavailable
for sexual offences if this
presents arisk to the victim?

Yes

According to the Protection of Women
(Criminal Laws Amendment) Act
2006, Section 9, rape is a non-bailable
offence.

This indicator requires that bail not
be granted to the accused if he poses a
potential threat to the female victims.

1.29 Are there minimum
sentences for sexual offences?

Partial

Under the Protection of Women Act
2006 the heinous crime of gang rape
carries a minimum sentence of ten
years.

Compliance with this indicator requires
that law impose minimum sentences for
sexual offences.

This rule is not applied across the board
in Pakistan.
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Atrticle 1: Definition of Discrimination Against Women

Article 2: Obligation to Eliminate Discrimination

Indicator

Compliance

Relevant Legislation

Comments

1.30 Is there a provision in
the criminal law which states
that customary practices of
forgiveness shall not affect
criminal prosecution or
sentencing?

No

The indicator requires that customary
practices not be used as justification to
reduce or withdraw sentences or not to
prosecute the perpetrator of a crime.

The legal recognition of customary
practices may restrict women’s access to
justice. Under the Qisas and Diyat Ordi-
nance the victim or heir has the right
to determine the gisas (retribution),
diyat (compensation) or to pardon the
accused. Qisas is not applied in murder
cases when the wali of the victim is a
direct descendant of the offender.

1.31 Is there legislative
provision for compensation
for victims of sexual and
domestic violence?

Yes

Under Section 545 of the Code of
Criminal Procedure 1898, victims of
abuse can claim compensation for the
damages.®®

Compliance with this indicator
requires that law include compensatory
measures for victims of sexual abuse.

1.32 Does the criminal
legislation allow for infan-
ticide to replace a charge of
murder or manslaughter?

Under the Penal Code, Section 300
infanticide is treated as murder.

In the event that a mother causes the
death of her child of 12 months or
less, she should not be charged for
manslaughter or murder. The indicator
requires that such accused be charged
for infanticide as this charge prescribes
reduced sentences.

1.33 Does the definition of
infanticide include environ-
mental and social stresses?

The indicator requires that defence of
infanticide not be solely grounded on
failure to recover from post-partum
depression. It should also be linked to
environmental and social stresses.

Article 3: Guarantee of Basic Human Rights and Fundamental Freedoms

Indicator

Compliance

Relevant Legislation

Comments

3.11Is there legislation estab-
lishing a national human
rights machinery charged
with promoting and pro-
tecting human rights inclu-
ding women’s rights?

No

A draft of a National Commission for
Human Rights Bill was presented to the
National Assembly in February 2005.
In May 2005 the Bill was referred to
the National Assembly’s Standing
Committee on Law, Justice and Human
Rights for further consideration and
deliberations. There has been no further
progress.®

This indicator requires that legally
competent national tribunals and other
public institutions be established to
uphold women’s rights.

The Human Rights Commission of
Pakistan (HRCP) has demonstrated
its capacity to play a leading role in
providing a highly informed and
independent voice in the struggle
for human rights and democratic
development. It was established in
1987. HRCP is an independent, non-
political, non-profit making, and
non-government orgzmization.67

60

Legal Inequalities Curtail Women'’s Rights in Pakistan




3.2 Is there legislation estab-
lishing a body to mon-
itor the implementation of
non-discriminatory law and
policy for the advancement
of women?

Yes

In 2000 a permanent National Com-
mission on the Status of Women
(NCSW) was formed as a statutory
body through an Ordinance promul-
gated by the President of Pakistan.®®

The mandate of the Commission
include: examine the policy, pro-
grammes and other governmental
measures for women’s development
and gender equality; assess implemen-
tation and make suitable recommen-
dations for effective impact; review
laws, rules and regulations affecting the
status and rights of women and suggest
repeal; amendment or new laws essen-
tial to eliminate discrimination; mon-
itor the mechanism and institutional
procedures for redress of violations of
women’s rights.

This indicator requires that a specific
law be enacted to establish a national
body for the advancement of women’s
interests and legal rights.

A National Commission on the Status
of Women has only recommendatory
powers. It has been suggested that the
NCSW should be a quasi-judicial
body for the oversight of actions of
the government, with the Ministry of
Women Development (MoWD) given
the executing, coordination, and policy
formulation functions.”’

Article 4: Acceleration of Equality between Men and Women

Indicator

Compliance

Relevant Legislation

Comments

4.1 Does the Constitution
contain a temporary special
measures provision?

Yes

Constitution of Islamic Republic of
Pakistan 1973, Article 25 (3) on the
equality of citizens states ‘nothing in
this Article shall prevent the State from
making any special provision for the
protection of women and children’”

Compliance with this indicator requires
that there be a constitutional provision
on temporary special measures for
advancing women’s political, economic,

social and legal rights.

The special provisions include
reservation of 33 per cent seats for
women for most tiers of local bodies
and 17 per cent seats in the National
Assembly, the Senate and the provincial
assemblies.”!

In 2006 the state increased the quota
for women from five per cent to
10 per cent across the board in all
Government departments. Apart from
this the women can also compete in the
remaining 90 per cent on open merit.”*

4.2 Are special measures
exempt from discrimination
on the grounds of sex, mar-
ital status, sexual orientation,
disability and HIV status?

No

This indicator requires that special
measures be exempt from constitutional
provisions on non-discrimination. A
special measure adopted to redress legal
inequities against women should not
be challenged on the grounds that it
discriminates against men.
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Article 5: Sexroles and Stereotypes

Indicator

Compliance

Relevant Legislation

Comments

5.1 Is there a provision in Yes
the Constitution which
gives precedence to a
constitutional guarantee
of equality if there is a con-
flict between custom and
equality law?

The Constitution of the Islamic
Republic of Pakistan 1973, Article 8
(1) states ‘any law, or any custom or
usage having the force of law, in so
far as it is inconsistent with the rights
conferred by this Chapter, shall, to the

extent of such inconsistency, be void.”

The Criminal Law (Amendment)
Act 2004 declared honour killings,
a murder. The law also enhanced
punishment for this crime to the death
penalty and imprisonment of up to 25
years.”*

An amendment in Section 310 of the
Pakistan Penal Code, through the
Criminal Law (Amendment) Act,
2004 made giving away of women
in compensation (Vani) a crime,
punishable with imprisonment of a

Compliance with this indicator
requires that constitutional provisions
on equality prevail over discriminatory
customary laws and practices.

Despite progressive legal initiatives,
large sections of Pakistan society have
at least some views about the roles of
men and women in society. Generally
the husband is assumed to be the bread-
winner and the head of the family. The
wife is expected to take care of the
house, look after the children and the
elderly.”

Unlawful customs such as ‘honor
killings' and Vani are still practiced.
These repressive traditions restrict
women’s rights to mobility and
to choose a spouse in the name of
protection, modesty, morality and

minimum of three and a maximum of | honour.
ten years.”
Article 6: Exploitation of Women
Indicator Compliance | Relevant Legislation Comments
6.1 Is the act of soliciting No The Constitution of the Islamic | This indicator requires that sex work
decriminalized? Republic of Pakistan 1973, Article | be decriminalized.
37 mandates. the state tf) ta.ke SFCP s for In Pakistan, soliciting is a criminal
the p ro.rnotlon O.f soc'lal justice and offence. Under the law women caught
eradication of social evils. in prostitution are bailed out only in
Article 37 (g) of the Constitution states | the custody of a male member of the
‘the state shall prevent prostitution’ family.””
The Pakistan Penal Code 1860 (as
amended by the Protection of Women
Act 2006), Section 371 states that an
accused selling a person for purposes of
prostitution may face imprisonment of
up to 25 years plus fine.
6.2 Is aiding and abetting No This indicator requires that brothels
consensual acts of soliciting and third parties who facilitate sex work
decriminalized? not be criminalized for their activities
where the worker has reached age of
majority.
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Article 6: Exploitation of Women

Indicator

Compliance

Relevant Legislation

Comments

6.3 Is it a criminal offence to Yes
procure any woman without

consent or any girl under
18?2

Buying and selling of a woman,
irrespective of age, is a criminal offence
under the Protection of Women Act

2006.

This indicator requires that procuringa
girl below 18 years be unlawful.

The law does not distinguish between
prostitution and forced prostitution.
This makes sex workers vulnerable
to harassment and abuses of sexual
workers at the hands of pimps, agents
and law enforcement agencies.

6.4 Does employment No
legislation including occu-
pational health and safety
legislation protect sex
workers?

The Constitution of the Islamic
Republic of Pakistan 1973, Article
37 (g) requires the state to ‘prevent
prostitution’

The indicator requires that sex workers
be granted the same rights as other
workers. They should be covered by
relevant employment laws and be in
a position to enjoy benefits and equal
legal protection from exploitation.

6.5 Is the trafficking of Yes

women prohibited?

The Constitution of the Islamic
Republic of Pakistan 1973, Article
11 (2) states that all forms of forced
labour and traffic in human beings are

prohibited.

The Prevention and Control of Human
Trafficking Ordinance 2002, Section 3
prohibits all forms of trafficking. The
penalties for the crime range between
seven and 14 years of imprisonment
plus fines.”

This indicator requires that all forms of

human trafficking be declared unlawful.

6.6 Is sex tourism prohib- Yes
ited?

The Prevention and Control of
Human Trafhcking Ordinance 2002
prohibits human trafficking for any
reason whatsoever including labour,
entertainment or prostitution.

This indicator conveys the sense that sex
tourism is a form of sexual exploitation
that therefore should be made unlawful.

Article 7: Political and Public Life

Indicator Compliance | Relevant Legislation Comments
7.1 Is there an equal right Yes The Constitution of the Islamic | This indicator requires that women
to vote? Republic of Pakistan 1973, Article 51 | have an equal right to suffrage.

(2) sets out the eligibility criteria for
voting. ‘A person shall be entitled to
vote if he is a citizen of Pakistan; he is
not less than 18 years of age; his name
appears on the electoral roll; and he is
not declared by a competent Court to
be of unsound mind’.”’
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Article 7: Political and Public Life

Indicator Compliance | Relevant Legislation Comments
7.2 Is there equal eligibility Yes Constitution of Pakistan 1973, Article | This indicator requires that women
for political representation? 62 sets qualifications criteria for mem- | have equal eligibility rights to political
bership of Parliament on the basis of | representation.
citizenship, age and mental soundness, There is no restriction on women
and not on the basis of sex. becoming members of political parties
Articles 41 and 91 of the Constitution | and trade unions. Almost all- political
respectively make women eligible for | parties have women’s wings. However,
the Offices of President and Prime | women’s membership in political par-
Minister. ties remains a weak area. Credible data
is hard to obtain. Most political parties
do not maintain sex-disaggregated data
on membership as a matter of routine.¥’
7.3 Is there legislative pro- Yes Based on the Legal Framework Order | This indicator requires that special
vision for minimum quotas 2002 women have 60 reserved seats | measures — such as quotas — be adopted
of women in Parliament? out of total of 342 seats in the National | to promote women’s participation in
Assembly. They also have 128 reserved | the political sphere.
seats, out of 758 seats, in Provincial Despite these comprehensive safe-
Assemblies and one-third of seats in guards, women are likely to be deprived
Local Councils. of their right to political participa-
In the Parliament and provincial | tion either as voters or as candidates.
assemblies 17 per cent of seats are | The main difficulty remains in
reserved for women.®! implementation of the laws. Weak
The Local Government Plan 2000, | implementation can be attributed to:
section 18 on District Election states | lackof trainingand resources of the law
‘in addition to the general sears, the Zila enforcerTlcnt alllthorities; the failure of
Council will have thirty three percent | P€SOnS including women whose clec-
seats reserved for women’® toral rights have been violated to come
forward and file complaints; and lack of
witnesses to substantiate complaints.®
Women'’s representation in judiciary
reported to be ‘very low’. No woman
has ever been appointed a judge in the
Supreme Court of Pakistan.®
7.4 Do women have an Yes There are no legal barriers to women’s | This indicator requires that women
equal right to participate in equal right to participate in NGOs. have equal opportunities to participate
NGOs? in non-government organizations.
7.5 Is there legislation (other Yes There are no legal barriers. This indicator requires that legal pro-
than Charitable Societies visions be stipulated allowing NGOs
legislation) enablingNGOs to advocate for women’s rights.
to register and mobilize to
promote the advancement
of women without political
interference?
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Article 8: International Representation and Participation

Indicator

Compliance

Relevant Legislation

Comments

8.1 Do women have an
equal opportunity to repre-
sent government at interna-
tional levels and participate
in the work of international
organizations?

Yes

The 1973 Constitution expressly pro-
hibits discrimination on the basis of sex.

The indicator requires that women
have an equal right to represent
government at international level and to
participate in the work of international
organizations.

It is a constitutional requirement to
grant equal opportunities for women
and men to represent Pakistan at the
international level. Women, therefore,
regularly represent the country in
international conferences and meetings.
However, there is no deliberate policy
to ensure that women are part of every
delegation sent abroad.®

Article 9: Nationality and Citizenship

Indicator

Compliance

Relevant Legislation

Comments

9.1 Do women have an equal
right to acquire, change or
retain their nationality?

Yes

The Pakistan Citizenship Act 1951,
Section 4 states ‘there is no distinction
between male and female, nor is this
form of citizenship dependent on the
person’s father, mother or any ascendant
being a citizen’®

Nationality rights affect women’s right
to vote, stand for public office, choice
of residence and her access to public
services. This indicator requires that
women have equal rights to acquire,
change or retain their nationality.

9.2 Does marriage to an
alien or change of a hus-
band’s nationality affect a
wife’s nationality?

If there is no change to
a wife’s nationality after
marriage, then there is full
compliance with this indi-
cator.

Yes

The Citizenship Act 1951, Section
14 (4) states ‘a Pakistani woman does
not lose her citizenship if she marries
a non-Pakistani, and by virtue of such
marriage acquires citizenship of another
country.

This indicator requires that in the
event of a woman’s marriage to a
foreign national, her autonomy and
independence not be compromised.

9.3 Do both spouses have
equal rights to residency,
citizenship and employ-
ment when married to a
non-national?

Partial

Under the Citizenship Act 1951,
foreign spouse of a Pakistan wife is
denied the right to claim Pakistani
nationality. On the other hand, female
foreign spouse, married to a Pakistani
man, is entitled to acquire Pakistani
citizenship.

Laws, in some cases, may deny non-
national husband
residency or citizenship rights. The
indicator requires that such legal
restrictions be removed.

Based on the Succession Act 1925
the domicile of a married woman
is determined on the basis of her
husband’s domicile. The law needs to be
amended to grant Pakistani nationality
to foreign male spouse.

of automatic
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Article 9: Nationality and Citizenship

Indicator Compliance | Relevant Legislation Comments
9.4 Do both spouses have an Yes Through a 2000 amendment to the | This indicator requires that men and
equal right to determine the Citizenship Act 1951, women of | women have equal rights to determine
nationality of children? Pakistani descent can claim Pakistani | the nationality of their children. Any
nationality for their children born to | law under which children automatically
a foreign spouse.”” acquire the nationality of their father
but not their mother is discriminatory.
9.5 Do women have an Yes Women can acquire a passport in the | This indicator requires that women
equal right to obtain a same manner as men. A womans minor | have equal rights to obtain passports.
passport? children can be entered on her passport. | There should be no legal restrictions
The father’s consent for entry of minor | — such as a requirement of husband’s
children’s names on their mother’s | consent — imposed on them.
passport is not required.
Article 10: Education
Indicator Compliance | Relevant Legislation Comments
10.1 Does the legislation Yes The Constitution of the Islamic | This indicator requires that legal
guarantee women and girls Republic of Pakistan 1973, Article | provisions allow women and girls
equal access to education? 37 (b) states ‘the state shall remove | equal access to all forms and levels of
Do women and gitls have illiteracy and provide free and | education.
equal access to education? compulsory secondary education Women have the same opportunities
within minimum possible period: for continuing education as men.
Article 37 (c) of the Constitution | However, they do face certain practical
states ‘the state shall make technical | difficulties. The distance from home to
and professional education generally | the educational institution remains a
available and higher education equally | consideration from the primary level to
accessible to all on the basis of merit’ the higher educational levels. At higher
levels of education it is possible that the
female will have to leave her home and
stay at a hostel if she wishes to continue
her studies. Not all parents are willing
to send their daughters away. Similarly
not all women are willing to go to a
new place unless there is an assurance
of security.®®
10.2 Is there legislation that Yes The Constitution of the Islamic | Thisindicator requireslegal provisions

creates special measures for
the advancement of women
in the field of education?

Republic of Pakistan 1973, Article 34
stipulates that steps shall be taken to
ensure full participation of women in

all spheres of national life.

on affirmative action for women in the
field of education.

Pakistan’s constitutional provision
in Article 34 can be interpreted as
favouring girls and women.
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Article 10: Education

Indicator Compliance | Relevant Legislation Comments
10.3 Is there compulsory Yes Three of the four provinces of Pakistan | This indicator requires that legal
primary education for girls i.e. Punjab, Khyber-Pakhtoonkhwa,and | provisions be enacted on compulsory
and boys? Sindh have enacted the Compulsory | primary education for all.

Primary Education Acts for boys

and girls of five-nine age groups.

Balochistan is expected to enforce sim-

ilar regulations.

The Punjab Compulsory Primary

Education Act 1994, Section 3 makes

it mandatory for every child to attend

primary school. The violation of

the rule carries mandatory fines and

imprisonment.”’
10.4 Is there compulsory Partial The Constitution of the Islamic | The indicator requires that there
secondary education for Republic of Pakistan 1973, Article | be legal provision on compulsory
girls and boys? 37 (b) requires the state to remove | secondary education for boys and gitls.

illiteracy and  provide free al.nd Despite constitutional requirements,

comp ulsory. s.econdary . educaFlon there is no special legal provision on

within the minimum possible period. compulsory secondary education.
10.5 Is family life (re- No The indicator requires that there be legal
productive and sexual provisions for family life education. It
health) education compul- should be compulsory subject during
sory in schools? secondary schools.
10.6 Is there a legislative No This indicator requires that there not
prohibition of expulsion be any legal barrier to pregnant girls’
from school because of preg- right to pursue education in schools.
nancy?
Article 11: Employment
Indicator Compliance | Relevant Legislation Comments
11.1 Are there anti-discri- Partial The Constitution of the Islamic | Theindicator requires thatlabour laws

mination provisions in
employment legislation on
the grounds of sex, marital
status, disability, pregnancy,
and sexual orientation and
HIV status with sanctions?

Republic of Pakistan1973, Article 18
states ‘subject to such qualifications,
if any, as may be prescribed by law,
every citizen shall have the right to
enter upon any lawful profession or
occupation, and to conduct any lawful
trade or business’

Article 27 (1) of the Constitution
stipulates ‘no citizen otherwise qualified
for appointment in the service of
Pakistan shall be discriminated against
in respect of any such appointment on
the ground only of race, religion, caste,
sex, residence or place of birth.

grant female workers the same employ-
ment rights, opportunities, choices and
benefits as men. Appropriate sanctions
should also be imposed in the event of
violation of female workers’ rights.

However, gender specific protective
laws restrict women from working in
night shifts. These laws include the
Mines Act 1923; the Factories Act
1934; and the Hazardous Occupation
Rules 1963.

Legal Inequalities Curtail Women'’s Rights in Pakistan

67




Article 11: Employment

Indicator

Compliance

Relevant Legislation

Comments

11.2 Are there special
measures provisions for the
advancement of women in
employment?

Yes

The Constitution of the Islamic
Republic of Pakistan 1973, Article 25
(3) states ‘nothing in this article shall
prevent the State from making any
special provision for the protection of
women and children’

This indicator requires legal provisions
allowing affirmative action — quota,
preferential treatment during recruit-
ment, legal protection to pregnant
workers. This aims to redress past dis-
crimination against them and also to
promote substantive equality in the
sphere of employment.

The Government of Pakistan has also
created a 10 per cent quota for women
in the public sector.

11.3 Do women enjoy equal
conditions of work including
leave, superannuation and
Workers Compensation?

Partial

The Constitution of the Islamic
Republic of Pakistan 1973, Article
37 (e) stipulates ‘state shall make
provision for securingjust and humane
conditions of work, ensuring that
children and women are not employed
in vocations unsuited to their age or sex,
and for maternity benefits for women
in employment.

This indicator requires that female
workers be provided with same working
conditions as other employees — leave
entitlements; retirement benefits and
compensation. Labour laws, at times,
fail to protect the legal interest of
domestic workers, casual workers or
part-time workers.

Labour laws in Pakistan do not fully
cover the legal interests of informal
sectors workers. Such entities include
small shops, work shops or the
agricultural work force.

In 2005-2006, the percentage of
women in the workforce, engaged in
agriculture, increased from 48 to 54 per
cent.” This significant contribution by
women is neither duly acknowledged
nor their rights in lieu of such services
are amply protected. At present there
is no mechanism for monit